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REVI EW of a deci sion of the Court of

Appeal s. Affirned.

M1 ANN WALSH BRADLEY, J. WIllow Creek Ranch (WIIow

Creek) seeks review of a published decision of the court of

appeals that in these consolidated

cases affirnmed summary

judgnments in favor of the Town of Shelby (Town), the County of

La Crosse (County), and Wsconsin Minicipal Mitual |nsurance

Conpany (WwM C).1 Wl low Creek contends

Department of  Natural Resources (DNR)

that the Wsconsin

has the exclusive

L Wllow Creek Ranch, L.L.C. v. Town of Shelby, 224 Ws. 2d

269, 592 N.W2d 15 (Ct. App. 1998)

(consolidated appeal

affirmng orders of summary judgnent by La Crosse County Circuit

Court, Dennis G Mntabon, J. and M chael

Mul roy, J.).
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authority to regulate the operation of a gane bird farm and that
the actions of the Town and the County in regulating the zoning
of Wllow Creek's gamne bird farm were illegal and
unconstitutional.

12 W conclude that the DNR s statutory authority does
not preclude the authority of the Town and the County to
regulate the zoning of WIllow Creek's ganme bird farm e
further conclude that the Town's and the County's actions are
i mune fromsuit under Ws. Stat. § 893.80(4) (1995-96)2 and that
the actions are legal and constitutional. Finally, we determ ne
that the Town and County are not equitably estopped from
asserting imunity as a defense or preventing the operation of
WIllow Creek's ganme bird farm Accordingly, we affirmthe court
of appeal s.

13 WIllow Creek owns 115 acres of land in the Town of
Shel by, La Crosse County. WIllow Creek's property is zoned as
an "Exclusive Agricultural"™ district (Agricultural A) under La
Crosse County Zoning Ordinance 8 17.34. Agricultural A district
uses are limted to specific agricultural activities, while
Agricultural B district uses include activities that are nore
commercial in nature. The County has the authority to enact and
enforce zoning ordi nances while the Town has the power to veto a

county zoni ng change.

2 Unless otherwise indicated, all future references to the
Wsconsin Statutes are to the 1995-96 vol unes.



No. 97-2075 & 98-0138

14 In late 1993, WIlow Creek contacted the Town to
i nqui re whether a zoning change was required to operate a gane
bird farm on its property. The Town chairperson, Jeff Brudos,
allegedly informed WIllow Creek that no county rezoning was
needed for WIlow Creek's operation of a gane bird farm?
Shortly prior to the opening of the farmin late 1994, and after
al ready havi ng expended substantial sunms of noney, WIIlow Creek
obt ai ned a DNR |icense. *

15 In 1995, the County notified WIIlow Creek that because

it was conducting a commercial hunting enterprise on property

zoned exclusively for agricultural purposes, it needed to
petition for rezoning. Subsequently, WIllow Creek petitioned
the County to rezone its property to Agricultural B. W11 ow

3 Athough the Town and County dispute the sequence of
events leading to the citation of Wllow Creek’s gane bird farm
for the purposes of summary judgnent they accept the facts as
true.

* The record is unclear as to exactly when the DNR issued
WIllow Creek a license to operate a gane bird farm One of the
affidavits submtted by Wllow Creek, as well as its conplaint,
alleges that the license was issued in June 1994, yet another
affidavit alleges that the license was issued in Cctober 1994.
The record contains nunmerous copies of the COctober 1994 |icense,
as well two subsequent ones, yet it is devoid of any June
license.

Regardl ess of whether the DNR issued a license in June or
Cctober, WIIlow Creek expended substantial sums to establish its
gane bird farmafter initially nmeeting with Brudos in |ate 1993,
w thout even having received a DNR license authorizing the
operation of the farm The record indicates that the gane bird
farm opened either in |ate Septenber or early Cctober, after
Wl low Creek asserts that it invested $340,000 in preparation
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Creek also met with the Town to discuss the possibility of
obtaining a conditional use permt that wuld enable it to
continue operation as Agricultural A property. The County and
Brudos instructed WIllow Creek to follow several conditions to
guarantee the safe operation of the gane bird farm WI I ow
Creek agreed to follow those conditions and took steps to ensure
conpl i ance.

16 The County inforned WIIlow Creek in Decenber 1995 that
it should cease operation pending the resolution of the zoning
i ssues. However, a nonth later, the County allowed WII|ow Creek
tenporarily to resune operation. Responding to citizen concerns
about safety and noise fromthe operation of the gane bird farm
the Town passed a resolution in February 1996 indicating that it
woul d neither approve the rezoning of WIlow Creek's property
nor grant a conditional use permt.

17 Al though the County granted WIllow Creek's petition
for rezoning in March, the Town vetoed the County's decision
consistent with the Town's prior resolution against rezoning and
a conditional wuse permt. Subsequently, the County issued
Wllow Creek a citation for violating the County's zoning
ordinance by conducting comrerci al hunting activities on
property zoned exclusively for agricultural purposes.

18 In May 1996, WIllow Creek filed the first of two
suits, seeking a declaratory judgnent that the Town and County
had acted in excess of their authority and had exercised their
powers in an arbitrary and unconstitutional nmanner. In addition

to the declaratory judgnent, Wllow Creek requested an
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injunction prohibiting the Town and County from taking further
action in interference with the operation of its ganme bird farm

It also argued that the Town and County should be equitably
estopped from preventing the operation of the ganme bird farm
because WIllow Creek had relied to its detrinent wupon the
m srepresentati ons of Town Chairperson, Jeff Brudos.

19 The Town and County noved for summary judgnent
asserting that they had acted according to their statutory
authority in deciding to enforce the zoning ordinance and to
veto WIllow Creek's petition to rezone. They al so argued that
the DNR s authority to issue a license for the operation of a
gane bird farm did not preclude the County's authority to devise
and enforce zoni ng ordi nances.

10 Subsequently, WIllow Creek filed a notice of <claim
with the Town and County pursuant to Ws. Stat. 8§ 893.80(1),
maki ng a formal demand for noney damages. Upon the disall owance
of its clains, WIllow Creek filed a second suit raising
essentially the sane issues as in its first suit but this tinme
seeki ng noney danmages.

11 In July 1997, the circuit court granted the Town's and
the County's notions for summary judgnent and dism ssed WI I ow
Creek's first suit. Subsequently, the Town, the County, and its
insurer, WW C, noved for summary judgnment on the second suit,
arguing that claim preclusion barred WIllow Creek's second suit
and that the Town and County were immune from liability under
W s. St at. 8§ 893.80(4) because their actions represented

di scretionary acts. In Decenber 1997, +the «circuit court
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di sm ssed WIllow Creek's second suit and granted the notions for
summary judgnent. WIIlow Creek appeal ed both summary judgnents,
and the appeal s were consol i dat ed.

12 The court of appeals determ ned that although the DNR
has the statutory authority to regulate ganme farnms, its
licensing authority does not preclude the Town and County from
creating and enforcing zoning ordinances. In addition, the
court concluded that the Town and County did not act arbitrarily
or in excess of their statutory authority by issuing WIIow
Creek a citation for operating its gane bird farm on property
zoned exclusively for agricultural purposes. The court also
concluded that the Town and County are immune from liability
under Ws. Stat. § 893.80(4).

113 Wien we review notions for sunmary judgnment, we follow

the sane nethodol ogy as does the circuit court. Grans v. Boss,

97 Ws. 2d 332, 337-39, 294 N.W2d 473 (1980). If there is no
genuine issue of material fact and a party is entitled to
judgnent as a matter of law, the resolution of the action is

appropriate for summary judgnent. Geen Spring Farnms v.

Kersten, 136 Ws. 2d 304, 315, 401 N.W2d 816 (1987).

114 Qur initial inquiry of whether the DNR s authority to
regulate the operation of gane farns prevents the Town and
County from regulating the zoning of WIlow Creek's gane bird
farm involves a matter of statutory interpretation and presents

a question of |aw Jungbluth v. Honmetown, Inc., 201 Ws. 2d

320, 327, 548 N W2d 519 (1996). Li kewi se, our subsequent

inquiries of imunity and equitable estoppel present questions
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of law. Kinps v. HIll, 200 Ws. 2d 1, 8, 546 N.W2d 151 (1996);

Harms v. Harns, 174 Ws. 2d 780, 784, 498 N W2d 229 (1993).

This court reviews questions of law independently of the
determnations of the circuit court and the court of appeals,

while benefiting from their analyses. MIller v. Thomack, 210

Ws. 2d 650, 658, 563 N.W2d 891 (1997).
Li censing v. Zoning Authority
115 We address first whether the DNR s authority to
regul ate the operation of gane farns under Ws. Stat. § 29.574
and Ws. Admn. Code NR 8 16.02 prevents the Town and County
fromregulating the zoning of Wllow Creek's game bird farm?® |f

we decide that the DNR s authority to license precludes the

> Wsconsin Stat. § 29.574 states in relevant part:

(1) The owner or l|lessee of any lands within the state
suitable for the breeding and propagating of gane,
birds or aninmals as may be approved by the departnent
shall have the right upon conplying with this section,
to establish, operate and maintain a ganme bird and
animal farm for the purpose of breeding, propagating,
killing and selling game birds and gane aninmals on
such | ands .

W sconsin Admn. Code NR 8§ 16.02 contains essentially the sane
| anguage as Ws. Stat. 8 29.574 and states in relevant part:

(1) Application. This section applies to all gane
farms as provided in s. 29.867, Stats., including
shooting gane farns . . . . The owner or |essee .

shall have the right wupon conplying wth thié
section to establish, operate and maintain a gane bird
and animal farm.

Chapter 29 of the Wsconsin Statutes was renunbered and
revised by 1997 Ws. Act 248. The fornmer 8§ 29.574 has been
renunbered as 8§ 29.867. This change does not affect our
anal ysi s.
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zoni ng authority of the Town and the County, we need not
address the remaining issues raised by WIllow Creek on this
appeal .

116 WIllow Creek maintains that because the regulation of
gane farnms lies within the exclusive province of the DNR the
Town and County had no authority to restrict the operation of
WIllow Creek's farm through the enforcenent of the County zoning
ordi nance and the veto of WIllow Creek's rezoning petition. W
di sagr ee. The | ocation of game bird farnms remains subject to
|l ocal zoning rules, notwthstanding a DNR license granting an
owner the right to establish such a farm

17 Muni ci pal bodies have only such powers as are
expressly conferred wupon them by the |legislature or are

necessarily inplied fromthe powers conferred. First Ws. Nat'

Bank of M | waukee v. Town of Catawba, 183 Ws. 220, 224, 197

N.W 1013 (1924). Wsconsin Stat. 8§ 29.574 provides for the
licensing of "game bird and animal" farns and gives the DNR the
right to establish such farns. Nothing in the text of the
statute explicitly allows |local regulation of ganme bird farns.
18 In conparison, W s. St at . 8§ 29.425(3)(c) grants
muni ci pal bodies the power to prohibit the sale of "live gane
animals."® Chapter 29, however, denonstrates the legislature's

conscious attenpt to distinguish between "gane birds" and "gane

® Wsconsin Stat. § 29.425 (3)(c) states in relevant part:

The governing body of any county, city, village or town
may, by ordinance, prohibit the sale of any I|ive gane
ani mal or fur-bearing animal.
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animals,” for they are defined separately under Ws. Stat.
§ 29.01.° Wi | e 8§ 29.425 evinces the intent to grant | ocal
control of the sale of gane animals, the sanme is not true of
gane birds. Thus, we cannot conclude that there is explicit
| ocal authority under Chapter 29 to regulate the operation of

gane bird farns. See Ball v. Dist. No. 4, Area Bd., 117 Ws. 2d

529, 539, 345 N W2d 389 (1984) (legislature presuned to have
known the words it has chosen).

119 However, |ack of such explicit authority under Chapter
29 is not fatal. County boards are granted broad zoning
authority under Ws. Stat. 8§ 59.69(4) to effectuate the purpose
of pronoting public health, safety, convenience, and general
welfare as provided in 8§ 59.69(1). Specifically, 8 59.69(4)

states in relevant part:

For the purpose of pronoting the public health, safety
and general welfare the board may by ordinance
effective within the areas within such county outside
the Jlimts of incorporated villages and cities
establish districts of such nunber, shape and area,
and adopt such regulations for each such district as
the board considers best suited to carry out the
pur poses of this section. The powers granted by this
section shall be exercised through an ordi nance which
may, subject to sub. (4e), determne, establish

regul ate and restrict:

" Wsconsin Stat. § 29.01(6) defines "[g]ame animals" as

i ncluding "deer, noose, elk, bear, rabbits, squirrels, fox and
raccoon. "

W sconsin Stat. 8 29.01(7) defines "[g]lane birds" as
including "[w]ild geese, brant, wld ducks . . . pheasants .
quail, California quail, and wild turkey."
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(a) The areas wthin which agriculture, forestry,
industry, mning, trades, business and recreation may be
conduct ed (enphasi s added).

Furthernore, towns have the authority to disapprove or veto
particul ar zoning anmendnments recomended by county boards. Ws.
Stat. 8§ 59.69(5)(e)(6).

120 WIllow Creek argues that the County zoning ordinance
is invalid because a nmunicipality may not pass ordinances that
infringe upon the spirit of a state law or are repugnant to the

general policy of the state. County of Dane v. Norman, 174 WSs.

2d 683, 689, 497 NW2d 714 (1993). Furthernore, when the state
has manifested an intent to regulate a specific field or
subject, conflicting nunicipal ordinances on the sane subject

are invalid to the extent of the conflict. DeRosso Landfill Co.

v. Cty of OGak Creek, 200 Ws. 2d 642, 651, 547 N W2d 770

(1996) .

21 W are not persuaded by the authority WIIlow Creek
offers for its proposition that the County's zoning ordinance
conflicts with the state's exclusive control over hunting and
with the DNR s exclusive right to grant |icenses to conduct such
hunting activities on gane farns under Ws. Stat. § 29.574.

See, e.g., DeRosso Landfill Co., 200 Ws. 2d at 664 (Il ocal

ordi nance conflicting with state policy exenpting clean fill

facilities from |l ocal approval); Wsconsin's Envtl. Decade, Inc.

v. DNR, 85 Ws. 2d 518, 271 N.W2d 69 (1978) (city resolution

repudiating chemcal treatnent of city |akes inconsistent with

state statutes); Krenz v. N chols, 197 Ws. 394, 222 N W 300

10
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(1928) (state's broad authority to regulate hunting and
di sposition of fish and gane).

22 These cases do not address the interaction of zoning
ordi nances and state-regulated activity. Rat her they involve
| ocal ordinances that attenpt to regulate the identical activity
as the state and that are "dianetrically opposed” to the state's

policy. Wsconsin's Envtl. Decade, 85 Ws. 2d at 535. VWile we

agree that the DNR has the exclusive right to license the
operation of ganme bird farnms, this right does not preclude the
Town and County from regulating the zoning of such farns.
Zoning and |icensing powers represent distinct powers that do
not conflict with each other.

123 In this <case, the purpose of the County zoning
ordi nance involves demarcating the appropriate areas or |ocation
where a gane bird farm may operate. It does not directly
regul ate the operation of the ganme bird farm Because the power
to zone does not conflict with the right to issue a |icense for
a specific activity, the DNR s authority to grant |icenses to
establish gane bird farns does not prevent the Town and County
from regulating the zoning of these farnms by enforcing
ordi nances and vetoi ng specific zoni ng changes.

| muni ty

24 Having determned that the DNR s authority to license
the operation of gane farns does not preclude the authority of
the Town and the County to regulate zoning, we exam ne next
whether Ws. Stat. 8 893.80(4) grants immunity to their actions

in preventing the operation of WIllow Creek's gane bird farm

11



No. 97-2075 & 98-0138

Wllow Creek maintains that the actions of the Town and the
County do not r epr esent di scretionary acts, but rat her
m ni sterial acts for which they are not imune.

25 Under Ws. Stat. 8§ 893.80(4), a nmunicipality is inmune
from "any suit" for "acts done in the exercise of |legislative
quasi -l egi sl ative, judicial or quasi-judicial functions."® These
functions are synonynous wth discretionary acts. Lifer .
Raymond, 80 Ws. 2d 503, 511-12, 259 N.W2d 537 (1977). A
di scretionary act involves the exercise of judgnent in the
application of a rule to specific facts. [1d. at 512.

126 This court has recogni zed four exceptions to
governmental immunity under Ws. Stat. 8§ 893.80(4). In Kierstyn

v. Racine Unified Sch. Dist., 228 Ws. 2d 81, 90-97, 596 N. w2d

417 (1999), we noted that immunity does not apply to the
performance of: (1) mnisterial duties; (2) duties to address a
"known danger;" (3) actions involving nedical discretion (the
Scarpaci rule); and (4) actions that are "malicious, wllful,
and intentional." The only exception advanced by WIIlow Creek

in the present case is the performance of a mnisterial duty,

8 Wsconsin Stat. § 893.80(4) states in full:

(4) No suit nmay be brought against any vol unteer
fire conpany organized wunder ch. 213, politica
corporation, governnmental subdivision or any agency
thereof for the intentional torts of its officers,
officials, agents or enployes nor nay any suit be
brought against such corporation, subdi vi sion or
agency or volunteer fire ~conpany or against its
officers, officials, agents or enployes for acts done
in the exercise of legislative, quasi-Ilegislative,
judicial or quasi-judicial functions.

12
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and therefore we need not address the renmaining three exceptions
to immunity under Ws. Stat. § 893.80(4).

127 A mnisterial act, in contrast to an i mmune
di scretionary act, involves a duty that "is absolute, certain
and inperative, involving nerely the performance of a specific
task when the | aw i nposes, prescribes and defines the tine, node
and occasion for its performance wth such certainty that

not hing remains for judgment or discretion.” CL. v. Oson, 143

Ws. 2d 701, 711-12, 422 N.W2d 614 (1988) (quoting Lister .
Board of Regents, 72 Ws. 2d 282, 301, 240 N.W2d 610 (1976)).

128 Decisions to enforce a zoning ordinance and to veto

zoni ng changes represent |egislative acts. Quinn v. Town of

Dodgeville, 122 Ws. 2d 570, 578, 364 N.W2d 149 (1985). Thus,
they are discretionary decisions subject to the imunity

provi si ons. Beres v. City of New Berlin, 34 Ws. 2d 229, 232,

148 N.W2d 653 (1967). Although WIIlow Creek concedes that the
decision to enact a zoning ordinance represents a discretionary
act, it maintains that the Town and County had a mnisterial
duty to defer to the state's exclusive authority to license and
regul ate gane farns. According to WIllow Creek, the Town and
County breached their mnisterial duty by exercising the
discretion to enforce the zoning ordinance and to veto WIIlow
Creek's rezoning petition in opposition to the state's exclusive
authority.

129 However, we have already determned that the DNR s
authority to license gane farns does not preclude the Town and

County from regul ating zoning by enforcing zoning ordi nances and

13
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vetoi ng zoning changes. Thus, WIllow Creek has failed to
denonstrate an absolute and certain mnisterial duty to defer to
the state. In fact, when considering the zoning of the WIIow
Creek property, the Town and County have no duty whatsoever to
defer to the state.

130 Rather, the decisions to veto WIllow Creek's rezoning
petition and to enforce the County zoning ordi nance by issuing a
citation represent purely discretionary acts.?® Wthout WIIow
Creek's articulation of a specific mnisterial duty and its
subsequent breach, we conclude that the imunity provisions
apply to the Town and County against WIllow Creek's claim for
nmoney dammages.

31 Not only does inmmnity under Ws. Stat. § 893.80(4)
bar WIllow Creek's suit against the Town and County for noney
damages, it also precludes suit in this instance for injunctive

relief. Johnson v. Cty of Edgerton, 207 Ws. 2d 343, 352, 558

N.W2d 653 (Ct. App. 1996). I n Johnson, the plaintiff property

owners sued the city for injunctive relief and danages for the

°® The dissent notes that the distinction between ninisterial

and discretionary functions IS ill-defined and per haps
artificial. See Dissent at 9129, 9136 (quoting 18 MQuillin,
Muni ci pal Corporations (3d ed.) at § 53.04.10). The di ssent

also states that this court |ast addressed the distinction in
Kierstyn v. Racine Unified Sch. Dst., 228 Ws. 2d 81, 596
N.W2d 417 (1999). However, we refer the dissent to this
court's recent decision in State ex rel. J.H Findorff & Son v.
Circuit Court for MI|waukee County, 2000 W 30, 233 Ws. 2d 428,
608 N.W2d 679, in which the mgjority of the court affirnmed the
vitality of t he di stinction bet ween m ni steri al and
di scretionary acts by adopting it in the wholly separate context
of judicial substitution.

14
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city's refusal to open the wuninproved "stub-end" of a city
street so that the plaintiffs could gain access to their
property. Id. at 345. The court held that the official
immunity provisions of Ws. Stat. 8§ 893.80(4) are not limted to
nmoney damages or tort actions, but apply as well to actions
seeking injunctive relief against nunicipalities and their
enpl oyees. 1d. at 352.1%

132 The dissent attenpts to establish that Johnson
represents precedent with a dubious |egal foundation that should
be overruled, not "consecrated," by this court. Reasoni ng t hat
the reach of Johnson is indiscrimnately broad, the dissent
asserts that imunity under Ws. Stat. § 893.80(4) was never
intended to extend to injunctive relief based in tort, but
rather was to be limted to noney damages in tort.

133 The "any suit" Ilanguage contained in the imunity
statute, however, does not limt suits to noney damages in tort
but al so enconpasses injunctive relief based in tort. Thi s
interpretation furthers the policy rationales underlying tort
immunity that officials not be "unduly hanpered or intimdated

in the discharge of their functions by threat of |awsuit or

% The concurring opinion of the court of appeals' decision
expresses concern over the broad reach of Johnson, particularly
in its applicability to cases in which equitable estoppel my
lie against a nunicipality so as to enjoin its enforcenent of an
or di nance. See WIllow Creek, 224 Ws. 2d at 286-87. However
since we determne below that the actions of Town Chairperson
Jeff Brudos, do not afford a basis for equitable estoppel in
this case, we leave resolution of +the <concurring opinion s
concern for another day.

15
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personal liability." Scarpaci v. M Iwaukee County, 96 Ws. 2d

663, 682, 292 N wW2d 816 (1980) (citing Lister v. Board of

Regents, 72 Ws. 2d 282, 299, 240 N WwW2d 610 (1976)). The
concerns over the expenditure of both time and resources apply
with equal force to actions seeking injunctive relief as they do
to actions for noney danages. We recogni ze, however, that the
suits must be based in tort to garner the protection of inmmunity
consistent wwth the statute.

134 We agree wth the dissent that the |anguage in Johnson
may have been overly expansive, reaching beyond actions based in
tort to enconpass contract and other actions as well. However
we note that the actual narrow issue presented before the
Johnson court was whether the plaintiffs were permtted to seek
injunctive relief based on their claim of negligence against the
city. Thus, the Johnson court essentially addressed the
applicability of Ws. Stat. § 893.80(4) to injunctive relief
based in tort, concluding that the nunicipality's assertion of
immunity barred such relief. To the extent that the | anguage in
Johnson suggests otherwi se by expanding imunity too broadly, we
limt that |anguage.

135 In this respect, our rationale is consistent wth

Energy Conplexes v. Eau Claire County, 152 Ws. 2d 453, 466, 449

N.W2d 35 (1989), which held that Ws. Stat. § 893.80(4) does

16
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not grant imunity to actions based in contract. Here, as in
Johnson, WIllow Creek's claim for injunctive relief is based in
tort. Thus, the Town and the County are afforded imunity
agai nst WIllow Creek's request for an injunction.

136 Although imunity serves as a bar to both noney
damages and injunctive relief based in tort, nunicipalities do
not benefit from the shield of immunity in actions seeking

declaratory relief. Schneling v. Phelps, 212 Ws. 2d 898, 915

569 Nw2d 784 (Ct. App. 1997). The court in Schneling noted
that although public policy may require that l[ocal officials not
be "unduly hanper[ed] or intimdate[d]" in the execution of
their discretionary duties, public policy also requires that
citizens be afforded the opportunity for a court to declare

their rights. 1d.*"

1 The dissent appears to recognize that the court of

appeal s in Johnson my very well have i nt ended t he
interpretation we adopt. Dissent at 993. Yet, according to the
dissent, this interpretation would have us read into the statute

a "torts-only" limtation on governnment acts while reading out a
“torts-only" limtation on suits. |d. W foresee no difficulty
wth such an interpretation in consideration of the purposes
underlying the tort <clains statute. | munity for torts is
premsed on avoiding the unnecessary hindrance of public
officials in performng their official duties. Scar paci V.

M | waukee County, 96 Ws. 2d 663, 682, 292 N.W2d 816 (1980)
Lister v. Board of Regents, 72 Ws. 2d 282, 300, 240 N.wW2d 610
(1976). This purpose is served not only by limting imunity to
actions for noney damages in tort but also applying imunity to
clainms for injunctive relief based in tort.

12 getting forth nunmerous exanples, the dissent argues that
extending inmmunity to clains for injunctive relief based in tort
will leave citizens without recourse or renedies for a range of
illegal and unfair governnental activity. D ssent at {87.
However, instituting an action for declaratory relief remains an
avenue to challenge unfair and arbitrary governnental action

17
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137 In this case, WIlow Creek seeks a declaration that it
may operate its ganme bird farm in contravention of the County
zoning ordinance because WIllow Creek has acquired a DNR
|i cense. However, we have already determ ned that the Town and
County have the authority to enforce the zoning ordinance and
prevent the operation of WIllow Creek's gane bird farm
notwi thstanding the DNR |icense granting WIllow Creek the right
to establish its farm Therefore, WIIlow Creek cannot benefit
froma declaratory judgnment on this basis.

138 WIllow Creek al so seeks a declaration that the actions
of the Town and the County as to WIllow Creek's gane bird farm
were illegal and unconstitutional. Wl low Creek contends that
by preventing the operation of its farm the Town and County
unconstitutionally exercised their police powers and applied the
zoni ng ordinance in an arbitrary manner.

139 In particular, WIllow Creek maintains that its gane
bird farm did not violate the permtted activities under the
Agricultural A district and that its farm operated simlarly to
other farms zoned within the sanme district. WIllow Creek also

mai ntains that the ganme bird farm did not pose a significant

Furthernore, certiorari review under Ws. Stat. 8§ 59.694(10) is
avai lable to check arbitrary municipal decisions. The fourth
exception to immunity set forth in Kierstyn, addr essi ng
"malicious, willful and intentional” conduct, also remains to
remedy gross nmunicipal wongdoing. 228 Ws. 2d at 90 n.8
(citations omtted). Finally, an appropriate neans to address
governnment gone awy |lies wth the replacenent of governnent
officials through ballot and renoval procedures, not wth
endless litigation in court. See Lister, 72 Ws. 2d at 299.

18
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health or safety threat, drawng our attention to a range of
safety neasures WIllow Creek inplenented to ensure the safety of
its neighbors. Since preventing the operation of the gane bird
farm wll neither pronote health nor protect neighboring
property owners, WIlow Creek argues that the Town's and the
County's actions were arbitrary and unconstitutional.

140 A nunicipality's zoning decision represents a valid

exercise of its police power. State ex rel. Anerican G| Co. v.

Bessent, 27 Ws. 2d 537, 540, 135 N W2d 317 (1965); State ex
rel. Carter v. Harper, 182 Ws. 148, 155, 196 N W 451 (1923).

Since zoning ordinances are enacted for the benefit and welfare
of the citizens of a nmunicipality, this court generally affords

great deference to zoning decisions. See Jelinski v. Eggers, 34

Ws. 2d 85, 93-94, 148 N W2d 750 (1967). However, we nay
declare a zoning ordinance or action unconstitutional when it
serves no legitimate purpose and is arbitrary and unreasonabl e,
having no substantial relation to public health or safety.

Kmec v. Town of Spider Lake, 60 Ws. 2d 640, 647, 211 N W2d

471 (1973). See also Cushman v. City of Racine, 39 Ws. 2d 303,

311, 159 N.W2d 67 (1968).

141 Both the power to zone and the power to veto a zoning
change represent |egislative functions. Quinn, 122 Ws. 2d at
578. Judicial review of legislative functions is limted to
cases in which the authority acted in excess of its power or

under error of |aw Buhler v. Racine County, 33 Ws. 2d 137,

146, 146 N.W2d 403 (1966). Although this court may debate the

wi sdom or the desirability of a particular zoning decision, we

19
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are constrained from substituting our judgnment for that of the
zoning authority. Bessent, 27 Ws. 2d at 546. This rule
applies not only to decisions as to the necessity of zoning but
al so to decisions as to the determ nation of whether a change in
circunstances justifies rezoning. Buhler, 33 Ws. 2d at 147.

42 An Agricultural A district provides for a w de range
of agricul tural activities, including "[f]orest and gane
managenent." La Crosse Zoning O dinance 8 17.34(1)(c)(6). An
Agricultural B district allows for "riding and shooting clubs”
and other parks of a nore comercial nature. La Crosse Zoning
Ordinance 8 17.37(1)(1). Arguably, WIllow Creek's gane bird
farm may belong in either agricultural district. However, we
may not substitute our judgnent for that of the zoning authority
if there is any "reasonable basis" for the action taken.

Jefferson County v. Timel, 261 Ws. 39, 62-63, 51 N.W2d 518

(1952).

143 The County determned that the operation of WIIow
Creek's gane bird farm was nore consistent with the uses of an
Agricultural B district. According to the County, it was
crucial to preserve the exclusively agricultural character of
the Agricultural A district by disallow ng comrercial activities
within that district. Because there was a reasonable basis
underlying the County's determnation that WIlow Creek's
property was better suited for the Agricultural B district, we
conclude that the County did not act in an arbitrary or

unconsti tuti onal manner.
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144 Simlarly, the Town and County did not act in excess
of their power in preventing the operation of WIllow Creek's
ganme bird farm based on the reasoning that such action was
necessary to protect the health and safety of the conmmunity.
Wiile it is true that WIllow Creek inplenented several safety
measures to ensure the health and safety of its neighbors, we
cannot conclude from the record that the Town and County acted
arbitrarily in determning that the operation of the gane bird
farm woul d neverthel ess pose a health and safety threat. Absent
evidence of arbitrary action, which WIllow Creek has failed to
produce, we wll not substitute our judgnment for that of the
Town or County. Buhler, 33 Ws. 2d at 146-47.

145 WIllow Creek also maintains that by denying its
petition to rezone to an Agricultural B district, while granting
a simlar petition to the La Crosse Rifle Cub, the Town and the
County acted arbitrarily and in excess of their authority. I n
our determnation of whether the denial of WIllow Creek's
petition constituted an arbitrary and unreasonable action by the
Town and the County, we are guided by the analysis in Schneling

v. Phel ps, 212 Ws. 2d 898, 569 N.W2d 784 (Ct. App. 1997).

146 The |andowner in Schneling sought a declaratory
judgnent invalidating the veto of his petition to rezone. Id.
at 903. In particular, the |andowner argued that the county

executive had acted arbitrarily because he had failed to veto
simlar rezoning petitions. Id. at 904. The court in Schneling
concluded that, even assunming the seven approved petitions were

of a simlar nature, the |andowner had nevertheless failed to
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satisfy his burden to show that the denial of his rezoning
petition constituted an arbitrary and unreasonable action. 1d.
at 917.

147 Here, WIllow Creek refers only to a single petition
that was approved subsequent to the denial of its own simlar
petition. WIllow Creek offers no further evidence to show that
the actions of the Town and the County were arbitrary. Wthout
further evidence, WIllow Creek has failed to satisfy its burden
of denonstrating that the Town and County acted in an arbitrary
and unconstitutional manner.

148 In sum we conclude that al though Ws. St at.
8§ 893.80(4) affords imunity to the Town and County for actions
involving both noney damages and injunctive relief based in
tort, there is no imunity under 8 893.80(4) for declaratory
actions. However, because the actions of the Town and the
County were neither illegal nor wunconstitutional, declaratory
relief is unavailable in this case.

Equi t abl e Est oppel

149 Finally, WIllow Creek contends that the Town and
County should be equitably estopped from asserting inmunity as a
defense and from preventing the operation of WIlow Creek's gane
bird farm due to the negligent msrepresentations of Town
Chai rperson, Jeff Brudos. Al though municipalities are not

wholly immune from the doctrine of equitable estoppel,®® it is

13 Cty of MIlwaukee v. M| waukee County, 27 Ws. 2d 53, 66,
133 N. W 2d 393 (1965).
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wel |l established that erroneous acts or representations of
muni ci pal officers do not afford a basis to estop a nunicipality
from enforcing zoning ordi nances enacted pursuant to the police

power . Town of Richnond v. Mirdock, 70 Ws. 2d 642, 654, 235

N.W2d 497 (1975); Gty of MIwaukee v. Leavitt, 31 Ws. 2d 72,

76-77, 142 N.W2d 169 (1966). See also Snyder v. Waukesha

County Zoning Bd., 74 Ws. 2d 468, 476-77, 247 N.W2d 98 (1976);

State ex rel. Westbrook v. Gty of New Berlin, 120 Ws. 2d 256

262, 354 N.W2d 206 (Ct. App. 1984).%

150 Binding nmunicipalities to every representati on nmade by
subordi nate enployees would produce severe results for the
muni ci palities. Endl ess litigation would ensue over the words
of those enployees, and inportant municipal decisions would be
del ayed pending resolution of those suits. Consistent with the
above-cited, well-established Ilaw, we determne that the

m srepresentations of Jeff Brudos may not serve as a basis for

% The dissent's extensive recitation of the facts to depict
the perceived injustice to WIllow Creek ignores that the |aw of
estoppel in the zoning context is well-defined. Notw thstanding
the unjust results of those acts, the erroneous acts of officers
do not serve as a basis for estopping a nunicipality from
enforcing an ordi nance enacted pursuant to its police power.

Furthernore, although the dissent sets forth the actions of
the County to denonstrate why it is a naned defendant, we note
once again that the County voted in favor of rezoning the gane
bird farm to allow WIllow Creek to legally operate its
commercial enterprise. The County's citation subsequent to the
Town's veto of the rezoning petition is consistent with the
representations nmade by the County that it did not foresee a
problem with rezoning if the Town acquiesced. See Dissent at
1105.
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estopping the Town and County from enforcing the County zoning
ordi nance and vetoing WIlow Creek's rezoning petition.

151 Simlarly, we conclude that the Town and County are
not estopped from asserting imunity as a defense. The cases
WIllow Creek offers in support of its argunent do not involve
the application of the doctrine of equitable estoppel to the
enf or cenent of zoning ordinances enacted pursuant to a

muni ci pality's police power. See Anderson v. Cty of M I waukee,

208 Ws. 2d 18, 34, 559 Nw2d 563 (1997) (waiver of

di scretionary immunity defense by omssion); Fritsch v. St.

Croix Cent. Sch. Dist., 183 Ws. 2d 336, 344, 515 N.W2d 328

(Ct. App. 1994) (estoppel of notice of claimdefense).

152 WIllow Creek refers to Russell Dairy Stores .

Chi ppewa Falls, 272 Ws. 138, 74 NW2d 759 (1956), to buttress

its position that equitable estoppel may |ie against a
municipality so as to prevent the enforcenment of its zoning

or di nance. However, Russell Dairy Stores is distinguishable

fromthe facts of the present case.

153 In Russell Dairy Stores, the entire city council of

Chi ppewa Falls had already granted the plaintiff a permt to
construct a driveway. In reliance on the city's permt, the
plaintiff then invested a significant anmount of noney in the
construction of the driveway. A few nonths later, the city
council voted to revoke the plaintiff's permt. This court,
determ ning that the issuance of the permt did not violate any
law or the city's contract with the state, applied the doctrine

of equitable estoppel to prevent the city of Chippewa Falls from
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revoking a permt it had already granted to the owner of the
driveway. The court noted that the plaintiff had gained a
vested right in the permt issued by the city, which could not

then be arbitrarily revoked. Russell Dairy Stores, 272 Ws. at

145- 46.
154 There are several and significant differences between

Russell Dairy Stores and the present case. First, Russell Dairy

Stores was decided prior to the fornulation of the present
immunity statute, Ws. Stat. § 893.80(4). The concept of
immunity as a defense was not inplicated in the case.

155 Second, the basis for estoppel in Russell Dairy Stores

involved the erroneous acts of the nmunicipality, not its
subordi nate officers. In WIllow Creek's case, neither the Town
nor the County had approved WIllow Creek's petition to rezone
before WIllow Creek invested noney to prepare for the operation
of a ganme bird farm WIllow Creek had not acquired a vested
right in the operation of its farmon Agricultural B property.

156 Rather, WIllow Creek was informally advised by the
Town Chairperson that it would not need to seek rezoning.
Al t hough equi t abl e est oppel may be i nvoked agai nst
muni cipalities in certain cases, the erroneous acts of
subordinate officers, rather than those of the nmunicipality, may
not serve as the basis for estoppel against a nmunicipality in
the enforcenent of a zoning ordinance. Leavitt, 31 Ws. 2d at
76-77.

157 Finally, the issuance of the permt in Russell Dairy

Stores did not violate any law or the city's contract with the

25



No. 97-2075 & 98-0138

st at e. The court determined that in revoking a legal permt,

the city of Chippewa Falls had acted arbitrarily. Russell Dairy

Stores, 272 Ws. at 147-48. In WIllow Creek's case, however
there is an asserted violation of the County zoning ordi nance.
Mor eover, as we have al ready determ ned, the decision to prevent
the operation of WIllow Creek's gane bird farm due to a
violation of Agricultural A uses was not arbitrary. Thus, the
Town and County are not equitably estopped from preventing the
operation of WIllow Creek's farm

158 In summary, we conclude that although the DNR has
statutory authority to |license the establishnent of ganme farns,
its authority does not preclude the Town and the County from
regulating the zoning of WIllow Creek's gane bird farm e
further conclude that the Town and County are immune from suit
under Ws. Stat. 8§ 893.80(4), and that their actions in
preventing the operation of WIllow Creek's gane bird farm were
nei ther wunconstitutional nor illegal. Finally, we determ ne
that the Town and County are not equitably estopped from
asserting imunity as a defense or from enforcing the zoning
ordinance and vetoing WIllow Creek's petition to rezone its
property. Accordingly, we affirmthe court of appeals.

By the Court.—JFhe decision of the court of appeals is

af firned.
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159 DAVID T. PROSSER, J. (dissenting). W sconsin |aw has
beconme unintelligible in explaining what rights and renedies are
available to persons who have been injured by state or |oca
gover nment . The purpose of this dissent is to provide an
overview of this dilema and to show how it has led to a serious

injustice in the present case.

60 In 1962, this <court abrogated the principle of

governnmental inmmunity from tort clains. Holytz v. City of

M | waukee, 17 Ws. 2d 26, 115 N.W2d 618 (1962). Qur court
declared that few tenets of American jurisprudence had been so
unani nously berated as the governnmental immunity doctrine. 17
Ws. 2d at 33. W found that governnental -immunity had its
origin in judicial decisions and concluded that the tine had
cone to abolish the imunity, even though the |egislature had
not acted. 1d. at 37.

61 The <court then addressed the scope of abrogation,
announci ng that, hencef orwar d, "so far as gover nient al
responsibility for torts is concerned, the rule is liability%the

exception is immunity." Id. at 39. Further:

Qur decision does not broaden the governnent's
obligation so as to nmake it responsible for all harns
to others; it is only as to those harns which are
torts that governnental bodies are to be liable by
reason of this decision

This decision is not to be interpreted as inposing
l[tability on a governnental body in the exercise of
its legislative or judicial or quasi-legislative or
quasi -j udicial functions.
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Id. at 39-40 (citing Hargrove v. Cocoa Beach, 96 So.2d 130, 133

(Fla 1957)).
62 The court acknow edged that the legislature had the

|ast word and was thus free to reinstate i mmunity, inpose danage

caps, and establ i sh "adm ni strative
requirenents . . . prelimnary to the comrencenent of judicial
proceedings for an alleged tort." Id. at 40.!

63 In 1963, the legislature responded to the Holytz
deci sion by enacting Chapter 198, Laws of 1963, effective July
27, 1963. Chapter 198 created Ws. Stat. 8§ 331.43, which in
time becane Ws. Stat. 8§ 895.43 (1975-76) and is now Ws. Stat.
8§ 893.80, the section that applies to this case. The
| egi sl ature has anmended this provision several tines.

164 To wunderstand the ~current statute, we nust |ook
backwar d. Subsection (1) of the 1963 |law directed that: "No
action founded on tort, except as provided in s. 345.05, shal
be maintained" against a l|ocal government entity, including a
volunteer fire conpany, or "officer, official, agent or enploye"
of such entity, without first filing a tinely notice of claim

65 Subsection (2) inposed a damage cap of $25,000 "in any
action founded on tort" against |local governnents, and it
precl uded punitive danmages in any such action.

66 Subsection (3) stated:

! The court determined that its ruling was prospective,
except for Janet Holytz, the injured young child in the suit,
and would "not apply to torts occurring before July 15, 1962,"
about five weeks after the decision. Holytz v. Gty of
M | waukee, 17 Ws. 2d 26, 42, 115 N.W2d 618 (1962).
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No suit shall be brought against any politica
corporation, governnmental subdivision or any agency
thereof for the intentional torts of its officers,
officials, agents or enployes nor shall any suit be
br ought agai nst such fire conpany, cor porati on,
subdivision or agency or against its officers,
officials, agents or enployes for acts done in the
exercise of legislative, quasi-Ilegislative, judicial
or quasi-judicial functions.

The latter half of subsection (3) tracked the I|anguage in
Hol ytz, explicitly maintaining the imunity in tort for certain
di scretionary governnental functions.?

67 Subsection (4) provided that "the provisions and
limtations of this section shall be exclusive and shall apply
to all actions in tort" against the enunerated entities. The

subsection al so sai d:

Nothing in this section shall bar an action or inpose
l[imtations in any action against any such officer,
of ficial, agent or enpl oye i ndi vi dual l'y for
intentional torts. When rights or renedies are
provided by any other statute against any political
corporation, governnental subdivision or agency or any
of ficer, of ficial, agent or enploye thereof for
injury, damage or death, such statute shall apply and
the limtations in sub. (2) shall be inapplicable.

168 In 1978, the legislature repealed and recreated Ws.
Stat. 8§ 895.43 as part of a larger bill "relating to a uniform
procedure for clains brought against |ocal governnents."
Chapter 285, Laws of 1977. The legislature changed the title of
the section from "Tort actions against political corporations,

governnental subdivisions or agencies and officers, agents or

2 See Coffey v. MIlwaukee, 74 Ws. 2d 526, 532, 247 N W2d
132 (1976).
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enpl oyes; notice of claim Ilimtation of damages and suits" to
"Cl ai ns agai nst political cor por ati ons, gover nnment a
subdi visions or agencies and officers, agents or enployes;
notice of injury; limtation of damages and suits.” It dropped
the phrase "action founded on tort" from subsection (1) and

inserted instead the phrase "a claim or cause of action.™ | t
renunbered subsection (3) to subsection (4). It also renunbered
subsection (4) to subsection (5) and changed the |anguage in the
subsection from "the provisions and limtations of this section

shall be exclusive and shall apply to all actions in tort" to

"the provisions and Ilimtations of this section shall be
exclusive and shall apply to all clains.”™ It also dropped from
renunbered subsection (5) the sentence: "Nothing in this

section shall bar an action or inpose limtations in any action
agai nst any such of ficer, of ficial, agent or enpl oye
individually for intentional torts."

169 The Prefatory Note to the revised section explained
that the Wsconsin Statutes "contain a variety of procedural
steps to follow when bringing a clainf against a |oca

government. The Note then stated:

This bill consolidates these procedures [SECTIONS 1 to
10 and 12] and makes them uniform by repealing and
recreating s. 895.43, Ws. stats., [SECTION 11] to
include the follow ng procedures when prosecuting a
claim against any volunteer fire conpany organized
under ch. 213, political corporation, governnenta

subdi vision or agency thereof or against any officer

of ficial, agent or enploye of such corporation,
subdi vision or agency or volunteer fire conpany for
acts done in their official capacity or in the course
of their agency or enploynent:
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a) A 120-day period for filing witten notice of
injury. However, the failure to give the
required notice wll not bar an action if the
appropriate body had actual notice and failure to
provide witten notice was not prejudicial to the
def endant .

b) No time limt for filing a claim

c) Atime [imt of 120 days for disallowng a claim
the failure of an appropriate body to act on a
claim wthin 120 days IS treated as a
di sal | owance.

d) Notice of disallowance of a claim which shall
include a statenent of the date of disallowance
and the time during which a claimnt nmay commence
a court action.

e) A requirenent that suits be commenced within 6
months of the date of service of notice of
di sal | owance.

Ch. 285, Laws of 1977, p. 1233.

170 The Prefatory Note to the 1978 legislation described
pr ocedur es. It did not explain or even nention the elimnation
of several references to tort. The new legislation tied eight
t hen-exi sting statutes, nanely, Ws. Stat. 88 59.76, 59.77(1),
60.36, 62.25(1), 81.15, 118.26, 119.68, and 345.05(3) (1975-76),
to the procedures in Ws. Stat. 8 895.43. These eight statutes
aut hori zed causes of actions or clains against counties, towns,
cities, school districts, and against the state for notor

vehi cl e accidents. The objective of all this was to establish
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uniform procedures to be followed for <clains against |ocal
governments. 3

171 In 1979, the legislature renunbered Ws. St at .
§ 895.43 as § 893. 80. Section 893.80 has been anended severa
other times, but the |anguage in subsection (4) exenpting |oca
governnents and local officials fromsuits "for acts done in the
exercise of legislative, quasi-legislative, judicial or quasi-
judicial functions" has always renai ned intact.

72 This information serves as background for the review
of two cases that have had a decisive influence on the present

litigation. The first case is DNRv. Cty of Waukesha, 184 Ws.

2d 178, 515 N.W2d 888 (1994), which posed this question: "Does

sec. 893.80(1), Stats., the notice of claim statute, apply in

all actions or only in tort actions?" 1d. at 182. The court
concluded that § 893.80(1) applies in all actions. Id. at 183.
It pointed to the "plain |anguage" of the statute. Id. at 190.

It also quoted fromFiggs v. Gty of MIwaukee, 121 Ws. 2d 44,

52, 357 NW2d 548 (1984), in which this court said:

[I]t is apparent that sec. 893.80(1)(b), Stats.,
requires a list, itemby item of the kinds of relief
sought.. One kind of relief sought mght be, as here,
noney danmages. In another case, it mght be a demand
for relief by specific performance or by injunction

It should be noted that sec. 893.80 is not a statute
only applicable to tort claims or claims for
negl i gence. The opening sentence of sec. 893.80

> Disparity among the old statutes and the "confusion" it
created is discussed in Schwartz v. M| waukee, 43 Ws. 2d 119,
123, 168 N.W2d 107 (1969), and Harte v. Eagle River, 45 Ws. 2d
513, 518-19, 173 N.wW2d 683 (1970). In Schwartz, this court
invited the legislature to change the | aw
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recites its applicability to any cause of action.
Sec. 893. 80, when initially enact ed by t he
| egi slature, applied only to tort clainms, but by ch.
285, Laws of 1977, the procedures were made generally
appl i cabl e to any cl ai ns agai nst t he listed
gover nnment s. Accordingly, the statute provides for a
met hod of securing relief against a city that may be
different from or in addition to, danmages (enphasis
added) .

173 In the WAaukesha case, the court discussed three court
of appeals decisions after 1978 that had ruled that Ws. Stat
8§ 893.80(1) applied only to actions for noney danmages: Kai ser

v. City of Muston, 99 Ws. 2d 345, 356, 299 N WwW2d 259 (Ct.

App. 1980); Harkness v. Palnyra-Eagle Sch. Dist., 157 Ws. 2d

567, 579, 460 N.wW2d 769 (Ct. App. 1990); and N colet v. Village

of Fox Point, 177 Ws. 2d 80, 86, 501 Nw2d 842 (C. App.

1993). 184 Ws. 2d at 191. The Waukesha court then said:

[We now hold that sec. 893.80 applies to all causes
of action, not just those in tort and not just those
for noney danmages. W therefore overrule Kaiser,
Har kness and N colet to the extent that those opinions
hold that sec. 893.80(1) applies only to tort clains
and clains for noney danmages.

Id.*
174 I n Waukesha, the Departnent of Natural Resources (DNR)
had sought an injunction against the Cty of Waukesha as well as

forfeitures under one statute and penalties under another.

“In footnote 10 of its decision, the court westled briefly

with the problemof prelimnary relief, saying: "Such imediate
relief is not possible if the claimant is required to follow the
notice procedures. . . . [T]his i ssue¥awhet her t he notice

requi renents of sec. 893.80(1) apply in <cases where the

plaintiff seeks prelimnary relief%is not before the court and
we need not address it." 184 Ws. 2d at 193.
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Utimately, the court reversed the decision of the circuit court
to dismiss the DNR complaint.® As a result, this court pernitted
the DNR to seek injunctive relief against the GCty.

175 The second case is Johnson v. Gty of Edgerton, 207

Ws. 2d 343, 558 N W2d 653 (Ct. App. 1996), decided two years
after Waukesha. In Johnson, the court focused on a different
subsection of Ws. Stat. 8§ 893.80. The principal issue was
"whether the immunity granted by 8§ 893.80(4), STATS., is |limted
to actions in tort, or whether it extends to equitable actions
seeking injunctive relief.” Id. at 345. The court concl uded
that "the official immunity provisions of 8§ 893.80(4), STATS.
like the notice and claim provisions of 8§ 893.80(1), are not
limted to tort or noney-damage actions, but are equally
applicable to actions which . . . seek injunctive relief against
the governnental subdivision or enployee." Id. at 352. I n
reaching this <conclusion, the court relied heavily on the
| anguage and anal ysis of the Waukesha case.

176 The mjority opinion today consecrates the Johnson

decision as controlling Wsconsin |aw, declaring that:

Not only does immunity under Ws. Stat. § 893.80(4)
bar WIllow Creek's suit against the Town and County

for noney damages, it also precludes suit in this
instance for injunctive relief. Johnson v. Cty of
Edgerton, 207 Ws. 2d 343, 352, 558 N.W2d 653 (C.
App. 1996). I n Johnson, . . . [t]he court held that

® In Johnson v. City of Edgerton, 207 Ws. 2d 343, 349, 558
N.W2d 653 (Ct. App. 1996), the court of appeals m stakenly
stated: "The [suprene court] upheld the trial court's dismssa
of the action, holding that 'the notice of <claim statute

applied in all actions, not just in tort actions."'"
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the official immunity provisions of Ws. St at .
§ 893.80(4) are not limted to noney damages or tort
actions, but apply as well to actions seeking
injunctive relief against nunicipalities and their
enpl oyees.

Majority op. at f31.

177 In ny view, sone of the |anguage used in Figgs and
Waukesha was overly broad. Sone of the analysis in Waukesha was
too sweeping. \Wien the court of appeals followed that analysis
in lock step for its decision in Johnson, it marched directly
into a bed of quicksand. Close scrutiny of the statute and of
t he Waukesha opinion denonstrate why Johnson was incorrectly
deci ded.

[

178 The legislation passed in 1963 was a direct response
to the Holytz decision. It was intended to deal wth tort
clains against |ocal governnents, create a procedure for
handling these tort clainms, solidify the tort inmmunity that the
court had recognized for <certain discretionary governnental
acts, prohibit suits against |ocal governnents for intentiona
torts of enployees, preclude punitive danages against |ocal
governnments in tort actions, and establish damage caps in
government tort cases.

179 Subsection (3) of Ws. Stat. 8 331.43 (1963-64) read:

No suit shall be brought against any politica
cor porati on, gover nient al subdi vi si on or agency
thereof for the intentional torts of its officers,
officials, agents or enployes nor shall any suit be
br ought agai nst such fire conpany, cor porati on,
subdivision or agency or against its officers,
officials, agents or enployes for acts done in the
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exercise of legislative, quasi-Ilegislative, judicial

or quasi-judicial functions.

80 In subsection (3), the phrase "nor shall any suit be
brought” refers to any suit in tort. It is inconceivable that
the legislature intentionally precluded a vast array of suits
not founded in tort in this tort clains statute, did so in the

m ddle of a sentence, and did so wthout ever revealing that

that was its intention. Certainly, the subsection was not
interpreted to extend beyond tort suits until the Johnson case
in 1996.°

81 Renunbered subsection (4) of Ws. Stat. 8§ 893.80 now

r eads:

No suit may be brought against any volunteer fire
conpany or gani zed under ch. 213, politica
corporation, governnental subdivision or any agency
thereof for the intentional torts of its officers,
officials, agents or enployes nor nay any suit be
brought against such corporation, subdi vi sion or

® For instance, in Energy Conplexes v. Eau Claire County,
152 Ws. 2d 453, 465, 449 NWw2d 35 (1989), this court
considered a defense by Eau Caire County that Ws. Stat.
8§ 893.80(4) immunized a county from a breach of contract
lawsuit. This court said:

Section 893.80(4), Stats., does not apply to suits
involving a |ocal gover nnment body's contractual

obl i gati ons. The County concedes t hat when
8§ 893.80(4) was originally enacted, it only applied to
tort actions. The County argues, however, that
8§ 893.80(4) was made applicable to all actions,

including contract actions, by anendnents in Chapter
285, Laws of 1977. The County's argument nust fail in
light of the legislative history behind the 1977
anendnent s. The prefatory note to Chapter 285, Laws
of 1977, shows that the intent of the |egislature was
merely to consolidate and make uniform the statutory
procedures for comencing clains agai nst | ocal
governnment entities.

10
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agency or volunteer fire <conpany or against its
officers, officials, agents or enployes for acts done
in the exercise of legislative, quasi-Ilegislative,
judicial or quasi-judicial functions.

The legislature mnmade no substantive changes in present
subsection (4) over a 35-year period. No critical |anguage was
added, and no critical |anguage was del eted. It is 1nprobable
that the legislature, in passing a bill prepared by the highly
regarded Legislative Council, intended in subsection (4) to w pe
out renedies long available to litigants wthout changing
statutory | anguage and wi thout alerting anyone of its objective.
182 The history of subsection (1) of Ws. Stat. § 893.80
is quite different. In 1978, the Ilegislature repealed and
recreated Ws. Stat. 8 895.43(1), dropping the phrase "action
founded in tort." \Wether the legislature actually intended its
new phrase "a claim or cause of action" to apply to all clains
beyond tort clainms is debatable. Neverthel ess, the |egislature
del eted critical |anguage from the subsection, and the resulting
provi sion appears on its face to be much broader in scope than
it was before.’ In addition, there is a clear rationale for
requiring that a notice of claim be filed before suit is

comenced agai nst a |ocal governnent: A notice gives the | ocal

"In Cty of Racine v. Waste Facility Siting Bd., 216 Ws.
2d 616, 624, 575 N.wW2d 712 (1998), the mpjority went to the
drafting files and found additional materials to support the
court's conclusion that Ws. Stat. 8§ 893.80(1) applied to all
causes of action. The court said: "It is clear fromthe plain
| anguage, especially as bolstered by the legislative history,
that the legislature intended that § 893.80(1)(b) apply to "all
causes of action, not just those in tort and not just those for
money damages'" (citing DNR v. Cty of Waukesha, 184 Ws. 2d
178, 191, 515 N.W2d 888 (1994)).

11
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government an opportunity to investigate the claim and resolve
the di spute before becom ng enneshed in costly litigation. The
1978 |l egislation had the announced purpose of making uniformthe
notice procedures affecting |ocal governnents. Hence, there was
good reason for the Waukesha court to interpret Ws. Stat.
8§ 893.80(1) as applying to nore than tort clainms, reserving the
issue of prelimnary relief.

183 Thereafter, however, the Johnson court substantially
extended the Waukesha deci sion. The Johnsons had argued that

the Waukesha case was "precedentially binding only as to

Subsection (1)." 207 Ws. 2d at 349. The court replied that,
"G ven the [Waukesha] court's analysis . . . we question whether
the decision may be so limted." 1d. The court of appeals then

gave three reasons why the analysis in Wiukesha led it to
interpret subsection (4) of Ws. Stat. 8§ 893.80 the sane as

subsection (1).

184 First, the <court said, "the suprene court found
significant, if not controlling, the absence of a specific
limtation to tort clains in Ws. Stat. 8§ 893.80(1)." ld. at

350-51. Thus the court of appeals decl ared:

The sanme may be said for the "immnity" provisions of
subsection (4); they do not now contain¥%nor have they

ever contained¥%any such limtation. The subsection
states, sinply and plainly, that acts done in the
exercise of the subdivision's discretionary functions
are immune from"any suit."

Id. at 351.

12
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185 The absence of Ilanguage in Ws. Stat. § 893.80(4)
explicitly imting the suits to which the subsection applies is
di scussed above in {80. The context and history of the
subsection suggest that the phrase "nor shall any suit be
brought” is inplicitly limted to suits in tort.

186 What the court of appeals failed to recognize in

Johnson is that when it jettisoned the inplicit [imtation in
subsection (4) to suits in tort, it also jettisoned the
l[imtation to immunity for tort. Read literally, the subsection

creates imunity for any acts done in the exercise of
| egi sl ative, quasi -1 egi sl ati ve, j udi ci al or qguasi -j udi ci al
functions. This arguably precludes clains in contract.?

187 If a literal reading of the subsection were correct,
how coul d a person challenge in court a decision nade by a |oca
school board to nane a public school after Ri chard Speck or
Jeffrey Dahmer? Isn't the namng of a public school a
| egislative function? How could a person challenge in court a
deci sion by the school board to non-renew all teachers who were
| eft handed or had red hair? Isn't non-renewal a discretionary
deci si on? How could a person challenge the legality of an
ordi nance passed by a city council, a questionable expenditure
by a county board, or the arbitrary refusal of a |I|oca
governnment body to grant a permt? Passing ordi nances, spending

public noney, and granting or denying permts represent classic

8 As noted in footnote 6, this court unaninously rejected
breach of contract immunity in Energy Conplexes v. Eau Caire
County, 152 Ws. 2d 453, 449 N.W2d 35 (1989).

13
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| egislative or judicial functions. How could a person go to
court to stop a continuing injury from the negligence or even
i ntentional m sconduct of a l|ocal governnent? One cannot read
"No . . . suit may be Dbrought" literally wthout stripping
citizens of fundanental protections and inviting msconduct by
| ocal governnents. One cannot read the Ilanguage literally
W t hout producing absurd results never intended by the
| egislature in the 1978 | aw.

188 The Johnson court gave a second reason for
interpreting subsection (4) as broadly as subsection (1). The
court argued that "the immunity from any suit |anguage of
8§ 893.80(4), STATS., significant in itself, becones even nore so
when considered in context." 207 Ws. 2d at 351. The court
contrasted the reference to intentional torts wth the

subsequent prohibition of "any suit” in the sane sentence:

Not only is there, as we have just noted, no limting
| anguage here, but in the preceding clause of the sane
subsection, the legislature nade a specific reference

to actions for i ntenti onal torts. . . . Wien the
| egi slature uses di fferent terns in a
statute¥particularly in the sanme section¥%we presune
it intended the terns to have distinct neanings. W
do not believe it wuld be reasonable to read a
"torts-only" limtation into the "any suit" |anguage

of § 893.80(4).

189 There are several responses to this argunent. At the
time the subsection was enacted in 1963, a faithful construction
of the subsection wuld have recognized a "torts-only"

limtation to the "any suit" |anguage because the |anguage was

14
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part of a tort clains statute. The |anguage was construed that
way for nore than 30 years. To <construe the | anguage
differently in 1996 required the court to read the "torts-only"
limtation out of the subsection, in effect overruling countless
court deci sions. This was contrary to the principle set forth

in Cook v. Cook, 208 Ws. 2d 166, 185-190, 560 N W2d 246

(1997), that the court of appeals may not overrule, nodify or
wi t hdraw | anguage from a previously published decision of the
court of appeals. Johnson would have had to be decided
differently if it had followed rather than preceded the Cook
deci si on.

190 The three court of appeals decisions partially
overruled in Waukesha serve to illustrate the point. In Kaiser

v. Cty of Muston, 99 Ws. 2d 345, 299 N wW2d 259 (C. App.

1980), the court of appeals affirned a permanent injunction
against the Cty of Mauston and its Lake Inprovenent District.

The defendants were enjoined from giving effect to a |ake
rehabilitation plan created in part by the city council. The
def endants contended that the suit was barred by a failure to
conply with the notice provision of Ws. Stat. 8§ 62.25(1), which
was tied to then Ws. Stat. § 895.43(1). The court of appeals
di sagreed, and it upheld the injunction. Al though this court

overruled Kaiser on the notice of claim issue in Wiwukesha, it

did not say that a circuit court could not issue an injunction
against a city. The Johnson decision inplies that the renedy

enpl oyed i n Kai ser has been el i m nat ed.

15
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191 In Harkness v. Palnyra-Eagle Sch. Dist., 157 Ws. 2d

567, 460 N.W2d 769 (Ct. App. 1990), a probationary teacher was
not renewed by the school board. She sued for reinstatenent and
noney damages, claimng that the school board had violated
certain procedures established by statute. The court rejected
her claim for noney damages on grounds that the school district
had immunity for discretionary acts, but the court ruled that
Ws. Stat. 8§ 893.80 did not bar her claimfor reinstatenment¥non-

monetary injunctive relief in the formof an order to reinstate

her to her former teaching position. The court of appeals
st at ed: "We conclude . . . that sec. 893.80(4), Stats., does
not bar Harkness's claim for reinstatenment."” 157 Ws. 2d at
580. This court never overruled that portion of the Harkness

decision in MWaukesha, but the Johnson decision appears to
elimnate the renedy of a suit for reinstatenent.

192 Nicolet v. Village of Fox Point, 177 Ws. 2d 80, 501

NW2d 842 (C. App. 1993), was an action for declaratory
j udgnment seeking confirmation that the plaintiffs owned certain
land, and for injunctive relief. The suit was dism ssed by the
circuit court on grounds that the plaintiffs had failed to
conply with the notice of clains statute. The court of appeals
reversed, mai ntai ning that sone of the supreme court's
pronouncenents in Waukesha were dicta. The court said that "any
holding to the contrary would render neaningless nost attenpts
to gain tinely, effective injunctive relief against governnental
units." 177 Ws. 2d at 89-90. The ruling permtted the |awsuit

to go forward. Although the Waukesha case overruled the N col et

16
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hol ding on notice of claim the Waukesha court never precluded
injunctive relief against a nunicipality. Rat her, the Waukesha
case itself gave a green light to injunctive relief against a
muni ci pality. Thus, when the Johnson case held that injunctive
relief may not be sought against a nmunicipality, it effectively
overrul ed both Ni col et and Waukesha.

193 The argunent mght be nade that the court of appeals
intended to prohibit injunctive relief against |ocal governnent

torts but not against other |ocal governnment action. But t hat

would require a court to read into the statute a "torts-only"
[imtation on acts while reading out of the statute a "torts-
only" limtation on suits.®

194 The fallout from Johnson appeared alnost inmmediately

in Schneling v. Phelps, 212 Ws. 2d 898, 569 N.wW2d 784 (C.

App. 1997). One of the questions in Schneling was whether Ws.

Stat. 8§ 893.80(4) barred a declaratory judgnment action against a

county executive on an allegedly illegal veto. The court
concluded that "a declaratory judgnent action is not a
"suit . . . brought against’' [R chard] Phelps or Dane County

within the neaning of § 893.80(4), STATS. [ The] action seeks

® The mpjority attenpts to linit the holding in Johnson,
asserting in Y33 that "suits nust be based in tort to garner the

protection of immunity consistent with the statute.” This was
not the intent of the Johnson decision, as the concurring
opi nion by Judge Vergeront in WIllow Creek testifies. WI I ow

Creek Ranch, L.L.C. v. Town of Shelby, 224 Ws. 2d 269, 286-87,
592 NW2d 15 (C. App. 1998). See 9118, n.21 bel ow The
majority's interpretation will transform suits against |[ocal
governnments into disputes about whether the suit is "based in
tort."

17
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nei ther nmoney nor injunctive relief from Phelps or the county;
they are naned as parties only so that they can be heard on the
guestion presented." 212 Ws. 2d at 914-15.

195 The Schneling court's conclusion that a declaratory
judgnent action is not barred by subsection (4) was correct; but
the court was forced to dance around the Johnson court's
interpretation of Ws. Stat. 8§ 893.80(4) in a valiant effort to
preserve declaratory judgnent actions against |ocal governnent.

The court |eft open the question of what woul d have happened if
a plaintiff had requested an injunction to block enforcenent of
an ordinance that a court had declared unlawful, or if a

t axpayer had tried to stop a public expenditure that a court had

ruled illegal. In Schneling, the court was forced to identify
specific statutes authorizing suit. It said these specific
statutes took precedence over Ws. Stat. § 893.80(4). Suppose

there had been no specific governnent-focused statutes
authorizing suit3only general statutes describing procedural
remedi es? Wuld that nmean that those renmedies would not be
avai lable in a suit against a |ocal government?

196 As it exam ned context, the Johnson court neglected to

take account of the follow ng | anguage in Figgs:

[I]t is apparent that sec. 893.80(1)(b), Stats.,
requires a list, itemby item of the kinds of relief
sought.. One kind of relief sought mght be, as here,

noney damages. In another case it mght be a denmand
for relief by specific per f or mance or by
injunction. . . . [T]he statute provides for a

met hod of securing relief against a city that may be
different from or in addition to, danages (enphasis
added) .

18
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121 Ws. 2d at 52. Wuldn't it be pointless to require a party
to file a notice that it intended to seek injunctive relief if
it were never entitled to seek injunctive relief?

197 Two years before Johnson, the court of appeals relied

on the Figgs case as authority to estop a school district from

asserting a defense. Fritsch v. St. Croix Cent. Sch. Dist., 183

Ws. 2d 336, 343, 515 N.w2d 328 (C. App. 1994). The court

sai d:
The purpose of § 893.80, STATS., is to afford the
governnment an opportunity to conprom se and settle the
claim without |Ilitigation. Figgs v. Ml waukee, 121
Ws. 2d 44, 53, 357 N.W2d 548, 553 (1984). There is
nothing in 893.80 to suggest that the |Ilegislature
intended any different or additional purpose for this
statute. Figgs, 121 Ws. 2d at 53-54, 357 N.W2d at
553.

The Johnson court reached a mstaken conclusion, in part,

because it disregarded nmany years of precedent from its own
court.

198 The Johnson court offered a third argunent for its
literal interpretation of Ws. Stat. 8 893.80(4), nanely that
immunity provisions derive from public policy considerations.
207 Ws. 2d at 352. It listed these considerations as follows:

Public officers should not be unduly hanpered or intimdated in
the discharge of their functions by threat of lawsuit or

personal liability.?® Courts should not pass judgnent on the

10 scarpaci v. MIlwaukee County, 96 Ws. 2d 663, 682, 292
N. W 2d 816 (1980).

19
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policy decisions of coordinate branches of government.!! The
valuable tinme of public officials should not be drained by
|l awsuits.® The sum total of these policy considerations comes
close to the proposition that we should elimnate all court
remedi es against |ocal governnments because it is just too
burdensone to hol d governments accountable to the people.?®

199 In sonme ways, the Johnson case puts ordinary citizens
in a worse position than they were before Hol ytz. There is no
evidence the Wsconsin legislature intended that result. The
Johnson case was wongly decided and wunder no circunstances
should it be sanctified by this court as controlling |aw I t
shoul d be overrul ed.

11

1100 This brings us to the facts of this case. They are
restated here to report events and details that have been
omtted fromthe majority opinion and to show why the County is

a naned defendant.

Y Hillman v. Columbia County, 104 Ws. 2d 376, 397, 474
N.w2d 913 (Ct. App. 1991).

2 Lister v. Board of Regents, 72 Ws. 2d 282, 299, 240
N.W2d 610 (1976).

13 The majority argues in 733 that the "any suit" |anguage
in Ws. Stat. 8§ 893.80(4) applies to suits for noney danmages in
tort and "injunctive relief based in tort." It repeats the
policy rationales wunderlying tort immunity. The majority's
analysis inplies that these sane policy rationales do not apply
in suits against |ocal governnents when the suits are based on
sone theory other than tort.

20
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1101 On May 16, 1996, WIlow Creek Ranch filed a conpl aint
agai nst the Town of Shelby and La Crosse County.'* In Claiml of
the conmplaint, WIllow Creek sought a declaratory judgment,
alleging that the Town of Shelby and La Crosse County had
represented to WIllow Creek that WIlow Creek had the proper
zoning for the operation of a gane bird farm and that WII|ow
Creek "relied on the Defendants' representation to its
detrinment." In Aaimll, WIlow Creek asked for an injunction
to enjoin the Defendants from interfering in the operation of
the ganme bird farm and from prosecuting WIllow Creek for the
operation of the farm Early in the litigation, WIIlow Creek
moved unsuccessfully for a tenporary restraining order and then
a tenporary injunction.

1102 The County and Town each answered the conplaint, and
both noved to dismss. WIIlow Creek filed supporting affidavits
and exhibits, and the County and Town also filed affidavits and
exhi bi ts. The filing of the supporting docunents converted the

motion to dismiss into a notion for summary judgment.®® In any

4 This dissent does not discuss WIllow Creek's second suit.
15> Wsconsin Stat. § 802.06(2)(b) provides in part:

If on a notion asserting the defense described in par.
(a)6. to dismss for failure of the pleading to state
a claimupon which relief can be granted . . . matters
outside of the pleadings are presented to and not
excluded by the court, the notion shall be treated as
one for summary judgnent and disposed of as provided
in s. 802. 08, and all parties shall be given
reasonabl e opportunity to present all material nade
pertinent to such a notion by s. 802.08.
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event, La Crosse County explicitly noved for sunmmary judgnment on
Septenber 9, 1996, and the Town followed wth its own notion on
Cctober 25, 1996. The Circuit Court of La Crosse County, Dennis
G Montabon, Judge, granted the notions for summary judgnent and
notions to dismss on April 16, 1997.

103 Wsconsin Stat. 8§ 802.08(2), provides that summary
judgnent "shall be rendered if the pleadings, depositions,
answers to interrogatories, and admssions on file, together
wth the affidavits . . . show that there is no genuine issue as
to any material fact and that the noving party is entitled to a
judgnent as a matter of law" Summary judgnent is a drastic
remedy.'® It deprives the losing party of the opportunity for a
trial or even an evidentiary hearing. Consequently, a notion
for summary judgnent initiates a search of the existing record,?
including the pleadings, to determ ne whether a claim has been
st at ed. In ruling on a summary judgnent notion, the court may
consider all allegations contained in the pleadings plus the
affidavits and other materials filed, in search of a claim

1104 Wllow Creek made the following allegations in its

pl eadings and other materials. Oh a notion for summary

See Johnson v. Johnson, 179 Ws. 2d 574, 580, 508 NW2d 19 (C.
App. 1993); Fritsch v. St. Croix Cent. Sch. Dist., 183 Ws. 2d
336, 342, 515 N.W2d 328 (Ct. App. 1994).

% Lecus v. Anerican Mit. Ins. Co. of Boston, 81 Ws. 2d
183, 189, 260 N W2d 241 (1977).

17 peoples Trust & Sav. Bank v. Standard Printing Co., 19
Ws. 2d 27, 31, 119 N. W2d 378 (1963)
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judgment, in the absence of extraordinary circunstances, the
court nmust accept all these allegations as true.

1105 In Cctober 1993, WIllow Creek's vice president, Kevin
Churchill, telephoned the La Crosse County Zoning and Land
Information O fice and asked whether WIllow Creek could operate
a gane bird farm wth hunting activities, on its 115-acre
property in the Town of Shel by. An official at the La Crosse
County Zoning Ofice told Churchill that La Crosse County would
not object to a ganme bird operation and advised him to contact
Jeffrey L. Brudos, chairman of the Town of Shelby, to see if the
Town had any objections. The official said that if the Town had
no objections, WIlow Creek could operate a gane bird farm
Churchill and Mary MLoone, president of WIllow Creek, then
t el ephoned Brudos and asked him whether a zoning change was
required to operate a gane bird farm including hunting. Brudos
told McLoone and Churchill that no zoni ng change was required.

1106 Relying on these assurances, WIlow Creek began work
to obtain a license for a ganme bird farm from the DNR and to
develop its property for the farm Over the next 11 nonths,
Wllow Creek namde building inprovenents, constructed pens,
repaired wells, did electrical work, purchased birds, purchased
and trained dogs, transferred |and, conducted a survey, and paid

accounting and legal fees to prepare for a Septenber 1994
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openi ng. It also obtained the DNR license.'® WIllow Creek
expended nore than $340,000 on payroll and operating expenses

and on capital investnents before it opened the gane bird farm

1107 On Septenber 30, 1994, MLoone and Churchill net at
the farm with Harlan Ruskell, retiring assessor for the Town of
Shel by, and Drew Heiden, Ruskell's successor. Ruskel | and

Hei den evaluated the inprovenents to the property for tax
pur poses. After |ooking at the property, Heiden upgraded the

O A few

classification of the land and "hiked the land val ue."?
days later, WIlow Creek hosted an open house to show nei ghbors
the new gane bird farm

1108 The WIlow Creek officers were optimstic about their
initial success. In Decenber 1994, Mary MLoone and Susan
McLoone, another WIllow Creek enployee, contacted La Crosse
County official Mke Wibel to discuss the possibility of
buil ding an office to handle the overflow of custoners at WIIow
Creek Ranch.

1109 Between Cctober 1993 and June 1995, WIllow Creek

officers had several comunications with the County and Town.

At no point during this tinme did local officials inform WIIow

8 paragraph 4 and n.4 of the mmjority opinion attenpt to
discredit WIllow Creek by inplying that WIllow Creek was late in
obtaining a DNR license to operate a gane bird farm In ny
view, the record does not support an inference that WIIlow Creek
was careless or delinquent in obtaining a state |icense.

9 The record is not clear who initiated the Septenber 30
nmeet i ng. A neeting initiated by the town assessor would inply
know edge on the part of the Town of developnents at the

property.
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Creek that it needed a zoning change to operate a gane bird
farm

1110 On June 21, 1995, 20 nonths after the initial contact
with the County and Town, a County official, Dan MDonald,
called Mary MLoone to suggest that at sone point WIIlow Creek
should change its zoning from Exclusive Agricultural to
Agricul tural B. McDonald told MLoone that the County had been
aware of the ganme bird farm for some tinme, but the County had
not done anything because WIllow Creek officials had been in
contact with the County Zoning Ofice. McDonal d said MLoone
shoul d speak again to Shel by Town Chairman Jeffrey Brudos. Wen
McLoone made the call, Brudos stated that he did not think it
was necessary for WIllow Creek to change its zoning because it
was his inpression that WIllow Creek's zoning was appropriate
for what it was doing. Brudos said he would check into it and
get back to MLoone.

1111 Brudos did not get back to MLoone. In July and
August, MLoone nmade seven telephone calls attenpting to reach
the Town Chairman. On the seventh call, Brudos told her that a
zoni ng change woul d be necessary. MLoone pronptly net with Dan
McDonal d, who told her that La Crosse County did not have a
probl emw th rezoning the property.

112 In Cctober 1995 WIllow Creek hired a surveyor to
secure a legal description of the property and set up a buffer
zone between the hunting area and the nearest neighbors. I t
also invited nenbers of the Town Board to visit the ranch. No

one cane. On Novenber 6, 1995, Mary and Susan MLoone attended
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a Town Board neeting to inquire about rezoning procedure.
Chairman Brudos told the MLoones to contact La Crosse County,
and he infornmed themit would not be necessary to attend another
Town Board neeting.

113 In Novenber 1995, WIlow Creek petitioned La Crosse
County to rezone the property from Exclusive Agricultural to
Agricul tural B. Menbers of the La Crosse County Zoning
Commttee visited the ganme bird farm The Zoning Comm ttee then
scheduled a neeting for Decenber 4. On that day, Mary MLoone
attended a session of the Town Board. Jeffrey Brudos infornmed
her that she did not have to attend the neeting with the County
Zoning Commttee. The Town Cerk, Ted Ernst, corrected Brudos
and advised MLoone that she should attend the neeting. She
did, and no objectors appeared when WIlow Creek's proposed
zoning change was discussed. Four days |later, however, La
Crosse County, through Mke Wibel, informed McLoone that WI I ow
Creek would have to cease its business until the zoning issue
was resol ved.

1114 Brudos accused WIllow Creek of attenpting to pull a
fast one by attending the Decenber 4 neeting wth the County
Zoning Commttee after he said it was not necessary. I n
subsequent neetings, Brudos attenpted to mslead WIIlow Creek
and to stifle persons who wi shed to speak on WIlow Creek's

behal f.
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1115 The nonths of January, February, and March 1996 saw
consi derabl e nmaneuvering and negotiation anong the parties.?
Eventually, on Mrch 21, the La Crosse County Board voted to
grant WIllow Creek's petition for rezoning from Exclusive
Agricultural to Agricultural B. This zoning change was vetoed
by the Town of Shelby. Jeffrey Brudos voted to veto the zoning
change, culmnating several nonths of opposition to any zoning
nodi fication that would permt the gane bird farmto operate

116 In its affidavits, WIlow Creek asserted that Gary
W ckus, a nei ghbor and opponent of the gane bird farm spoke at
a neeting of the La Crosse County Zoning Conmmttee on January
29, 1996, and said that he had been calling La Crosse County
since 1993 to conplain about the proposed gane farm thereby
confirmng La Crosse County's |I|ongstanding know edge of the
WIllow Creek project. Wllow Creek also alleged that at a
nmeeting of the La Crosse County Board on February 15, 1996, Jeff
Bluske, Director of the La Crosse County Zoning and Land
Information O fice, admtted that WIllow Creek had infornmed La
Crosse County about WIlow Creek's intention to open a gane
farm Bl uske explained that La Crosse County had given its
approval because the County's definition of a game farm did not
i ncl ude hunting. Bl uske's sworn affidavit does not disavow

t hese representations.

20 Wllow Creek spent additional mnoney for noise studies,
safety studies, and experts.
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1117 In light of +these allegations, the «circuit court
acknow edged that "there is a disputed fact as to whether

officials of the County and Town governnents told the plaintiff

that it conplied with current zoning |law" The court denied
summary judgnent on that issue. Nonet hel ess, the court
dism ssed the suit, asserting that: (1) erroneous acts of

muni ci pal officers do not afford a basis to estop a nunicipality
from enforcing a zoning ordi nance enacted pursuant to the police
power; and (2) Ws. Stat. 8§ 893.80 "provides imunity to

muni ci pal governnents for their 'discretionary' actions relating

to all causes of action, including injunctive relief and
estoppel clainms." As authority for the second proposition, the
court cited Johnson and Wukesha. ld. at 12. The court

candidly acknow edged that it was asked to delay its decision
until the opinion in Johnson was ordered published, so that the
case could be cited as precedent. |d. at 3.

118 When the court of appeals affirmed the circuit court,

it stated:
Wllow Creek . . . asserts that the Town and County
are not inmmune under § 893.80(4), STATS., from clains
for equitable relief. We addressed the scope of
8§ 893.80(4), as it relates to equitable relief in
Johnson v. City of Edgerton. . . . W concluded that
t he public policy consi derati ons under | yi ng

8§ 893.80(4) "apply just as earnestly to an equitable
action seeking injunctive relief against the agency or
the official as they do to one for the recovery of
money." . . . [S]imlar to Johnson, this IS a
negligence claim in which the plaintiffs are seeking
equitable relief. Therefore, we are satisfied that we
can apply the holding in Johnson to this case.
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In sum because we have concluded that governnental
immunity shields the Town and County from suits for
equitable relief, we need not address the nerits of
WIllow Creek's estoppel argunment regarding Budros
[sic] alleged m srepresentation.

W Ilow Creek, 224 Ws. 2d at 283-85.%

119 There can be no doubt that Johnson played a pivotal
role in the decisions of both the circuit court and the court of
appeals. This court has held that a conplaint fails to state a
claim upon which relief can be granted if the defendant is
immune fromliability for the activity alleged in the conplaint.

CL. v. dson, 143 Ws. 2d 701, 706-07, 422 N.W2d 614 (1988);

Energy Conplexes v. Eau Claire County, 152 Ws. 2d 453, 463, 449

N.W2d 35 (1989). The mstaken law in Johnson nust have

i nfluenced judici al thinking.

2L In an insightful concurring opinion, Judge Vergeront
expressed concern

over the reach of our decision in Johnson v. Cty of
Edgerton. . . . Under Johnson, a citizen my not
obtain injunctive relief against a nunicipality or a
muni ci pal official even if equitable estoppel would
otherwmise lie to prevent the municipality from
enforcing an ordinance. . . . [T]here are situations
in which it may be appropriate to enjoin on equitable
grounds a nunicipality from enforcing an ordinance
See, e.g., Russell Dairy Stores v. Cty of Chippewa
Falls, 272 Ws. 2d 138, 148, 74 NW2d 759, 765
(1956). . . . The case before us may not be one of
those few cases where a nunicipality should be
equitably estopped from enforcing an ordinance, but
even if it were, under Johnson the nunicipality would
be immune from suit seeking injunctive relief. I
guestion whether the legislature intended such a
resul t.

WIllow Creek, 224 Ws. 2d at 286-87.
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|V
1120 The | aw on governnental inmunity has beconme so nuddl ed
that it no |onger provides reasonabl e guidance about when | ocal
governnments may be sued, what renedies are available to persons
claimng injury, and the ~circunstances in which |Iocal
governnents and their enployees may be held I|iable. At the

center of this confusion is Johnson v. Cty of Edgerton. Hence,

as the first step to restore coherence to the law, the Johnson
case should be overruled, and this court should assert
unequi vocally that Ws. Stat. § 893.80(4) applies only to tort
suits for noney danages.

1121 Recent interpretations of Ws. St at. § 893.80(1)
illumnate the problens ahead for 8§ 893.80(4). As noted above,
8§ 893.80(1), the notice of claimstatute, has been held to apply
to all causes of action, not just those in tort and not just
those for noney danages. \WAukesha, 184 Ws. 2d at 191; Cty of
Racine v. Waste Facility Siting Bd., 216 Ws. 2d 616, 622, 575

N.W2d 712 (1998). In the Racine case, the court held that the

notice requirenent even applies to the filing of a counterclaim
or cross-claim seeking a declaratory judgment. ld. at 620.

However, in Auchinleck v. Town of LaG ange, 200 Ws. 2d 585,

597, 547 N.W2d 587 (1996), the court held unaninously that
actions seeking to enforce Wsconsin's open neetings and open

records laws are exenpt from 8 893.80(1). Moreover, in Gllen

v. City of Neenah, 219 Ws. 2d 806, 580 N W2d 628 (1998), the

court sided with plaintiffs who sued three defendants, including

the Cty of Neenah, seeking declaratory and injunctive relief.
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The court held that the plaintiffs could bring a suit under Ws.
Stat. 8§ 30.294 to abate a nuisance, wthout first filing a

notice of claim The court said:

We conclude that there is an exception to Ws. Stat
8§ 893.80(1)(b) where the plaintiffs’ clains are
brought pursuant to the public trust doctrine under
Ws. Stat. 8§ 30.294, which provides injunctive relief
as a specific enforcenent renedy. It is irrelevant
that the requested injunction in this case was not
against the Cty of Neenah.

1d. at 826.%

1122 In a concurring opinion in Gllen, Chief Justice

Abr ahanson asserted t hat "t he rational e of
the . . . opinion . . . directly contradicts the Waukesha case."
ld. at 836. "Waukesha nade clear that wunless prelimnary

injunctive relief is requested, a notice of claim nust be filed
with the defendant city. The Waukesha court held that Ws.

Stat. § 893.80(1)(b) applies to an action against a city for

injunctive relief." 1d. at 838.
1123 The i nconsi st ent interpretation of W s. St at .
8§ 893.80(1) is a reliable precursor of what |ies ahead for

8 893.80(4) because the analysis of subsection (1) in Waukesha
was applied by the Johnson court to subsection (4). Looki ng
forward, this court's literal reading of subsection (1) in
Racine, making it apply to a counterclaim seeking a declaratory

judgnent, wundermnes the wvalidity of Schneling and raises

22 The court also pointed to Felder v. Casey, 487 U.S. 131
(1988), which held that Wsconsin's notice of claim statute had
to yield to the suprenacy of actions authorized under 42 U S. C
§ 1983.
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guestions about the application of subsection (4) when a party
joins a prayer for injunctive relief wth an action for
decl aratory judgnent. On the other hand, the GIllen case
recogni zes once again that litigants nay seek injunctions
agai nst | ocal governnents.

124 This court's ratification of Johnson in the present
case is likely to open the floodgates of ||ocal governnent
def enses. In the future, every renmedy that a litigant seeks to
utilize in a suit against a |ocal governnent may be chall enged
to test the reach of the Johnson decision. By contrast,
overruling Johnson would confine subsection (4) to its origina
objective and put Wllow Creek's clains in a new |ight.

\Y

125 Overruling Johnson is only part of the work necessary
to clarify the law of governnmental inmunity. This court should
reexam ne the circunmstances in which |ocal governnents and | ocal
officials may be liable in tort.

126 Governnental inmunity was abrogated in Hol ytz. It was
not restored in the 1963 legislation or in subsequent
| egi sl ati on. Wsconsin Stat. § 893.80(3) proves this point.
Subsection (3) limts the anount recoverable "for any danmages,
injuries or death in any action founded on tort" against |oca

governnments or their officers, agents or enployes "for acts done

in their official capacity or in the course of their agency or

enpl oynent” (enphasis added). The plain inplication of

subsection (3) is that |ocal governnments and |ocal officials may
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be sued in tort for acts done in their official capacity or in
the course of their enploynent or agency.?

127 Subsection (4) takes away part of what is granted in
subsection (3). It provides that |ocal governnents nay not be

sued directly for the intentional torts of their officers,

officials, agents, or enployees, nor may any suit be brought
against [these potential defendants] for acts done in the
exercise of legislative, quasi-legislative, judicial or quasi-

judicial functions."

1128 In summary, |ocal governnents may be sued for non-
i ntenti onal torts comm tted out si de "t he exerci se of
| egi sl ative, quasi -1 egi sl ati ve, j udi ci al or qguasi -j udi ci al

functions,"” even if the acts anobunting to torts are done in an
official capacity.?® The breach of a mnisterial duty resulting
in damages is one of the torts for which |ocal governnents and
| ocal governnment officials may be sued.

129 In tort cases, a line nust separate actions taken in
the exercise of legislative, quasi-legislative, judicial or
quasi -judicial functions and are imune from actions taken in an

official capacity or in the course of governnment enploynent or

23 Wsconsin Stat. § 893.80(5) recognizes that rights or
remedies for injury may al so be provided in sone other statute.

2 This fornulation, which attenpts to follow statutory
| anguage, is different from the formulation in Lister v. Board
of Regents, 72 Ws. 2d 282, 300, 240 N.W2d 610 (1976), in which
the court said: "The general rule is that a public officer is
not personally liable to one injured as a result of an act
performed within the scope of his official authority and in the
line of his official duty."
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agency that are not inmune. How do we find and identify this
line? As early as 1867, this court stated: "It is sonetines
difficult to draw the wexact Iline of distinction between
mnisterial and discretionary or judicial authority. The sane
officer may act sonetines in one capacity, and sonetinmes in the

other." Druecker v. Sal oman, 21 Ws. 628, 637 (1867).

130 The nmjority opinion outlines four "exceptions" to
government imunity under Ws. Stat. § 893.80(4). Majority op.
at  26. The word "exception" is curious wth respect to
"mnisterial duties" because there is an assunption that

di scretionary actions of the sort immunized in 8§ 893.80(4) and

mnisterial duties do not overlap. M nisterial duties, which
are essentially non-discretionary, fall logically on one side of
the line; discretionary acts of a Ilegislative or judicial

character fall on the other.

131 In contrast, actions that are "nmalicious, wllful, and
intentional” and actions or inactions concerning a "known
danger” may fall on either side of the line. As a result, these
actions may truly be court-created "exceptions" to the inmmunity
recognized in Ws. St at. § 893.80(4) when they entail
di scretion.

132 What is not clear is whether the four "exceptions”
t hat have been created under Ws. Stat. 8§ 893.80(4) to authorize
noney danmages for torts are the only exceptions that will ever
be recognized by Wsconsin courts and whether these exceptions
should be treated the same when the relief sought does not

i nvol ve noney danmages.
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M NI STERI AL DUTI ES

1133 Assumng that mnisterial duties are separate from
di scretionary functions, nothing in Ws. Stat. § 893.80(4)
stands as an obstacle to a suit demanding relief for breach of a
mnisterial duty unless the breach is intentional. A | ocal
government may have defenses against a suit for negligent breach
of a mnisterial duty, but these defenses are not found in
subsection (4). They nust be grounded in sone other source of
I aw.

134 In this case, WIlow Creek contends that the Town of
Shel by and La Crosse County represented to WIlow Creek that
W1l ow Creek had the proper zoning for a ganme bird farm and t hat
WIllow Creek relied on these representations to its detrinent.
The initial question is whether this alleged conduct by |ocal
officials breached a mnisterial duty.

1135 The frequently cited test for mnisterial duty is

derived from Lister v. Board of Regents, 72 Ws. 2d 282, 300-

301, 240 N.W2d 610 (1976):

The nost generally recogni zed exception to the rule of

immunity is that an officer is liable for damages
resulting from his negligent performance of a purely
m ni steri al duty. A public officer's duty is
mnisterial only when it is absolute, certain and
inperative, involving mnerely the performance of a
specific task when the |aw inposes, prescribes and
defines the tineg, node and occasion for its

performance with such certainty that nothing remains
for judgnent or discretion.
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136 The Lister |anguage conmes from Meyer v. Carnman, 271

Ws. 329, 332, 73 NW2d 514 (1955), in which the court quoted
from18 McQillin, Minicipal Corporations (3d ed.), 8§ 53.33:

O ficial action . . . is mnisterial when it IS
absolute, <certain, and inperative, involving nerely
the execution of a set task, and when the |aw which
i nposes it prescribes and defines the tine, node, and
occasion for its performance with such certainty that
not hi ng remains for judgment or discretion.

It nmust be noted that McQillin's comentary has been updated.

The revised third edition drops 8 53.33 and coments in new

§ 53.04.10 that:

Stating the reasons for the discretionary-mnisterial

di stinction IS much easi er t han stating t he
rule. . . . [T]he difference between "discretionary"
and "mnisterial" is artificial. An act is said to be

di scretionary when the officer nust exercise sone
judgnment in determ ning whether and how to perform an
act . The problemis that "[i]t would be difficult to
conceive of any official act, no matter how directly
mnisterial, that did not admt of sonme discretion in
the manner of its performance, even if it involved
only the driving of a nail." (quoted source omtted)

1137 The court last dealt with mnisterial duty in Kierstyn

v. Racine Unified Sch. Dist., 228 Ws. 2d 81, 596 N W2d 417

(1999). The case involved a "benefits specialist” for the
Racine School District who allegedly gave John and Judith
Kierstyn incorrect information about state disability benefits
for Ms. Kierstyn, costing M. Kierstyn hundreds of dollars per
month in survivor benefits. This court wupheld the circuit
court's summary judgnent against the plaintiff on grounds of

public officer inmmunity.
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138 The court noted that the benefits specialist provided
general information about enploynent benefits, including union
benefits. "He was not, however, an agent of the [Wsconsin
Retirement System and could not authoritatively represent to
District enployees what WRS benefits they were entitled to
receive." 1d. at 85.

139 Di scussing mnisterial duty, the court quoted the test
from Lister, then concluded that the benefits specialist "was
under no duty that was 'absolute, certain and inperative which
"inpose[d], prescribe[d] and define[d] the tinme, node and
occasion for its performance."" Id. at 91. It said that
Ki erstyn had pointed to no statutory obligation to advise school
district enployees of their state disability benefits. Id.

1140 Kierstyn argued that the disability benefits statute

was unanbi guous. The court replied:

W cannot accept Kierstyn's ar gunment t hat an
unanbi guous statute creates a mnisterial duty. As
noted above, a public officer's duty nust arise from
sone obligation created by |aw The District was
under no | egal obligation to hire a Dbenefits
speci al i st. I n like fashi on, [the benefits
specialist] was under no legal obligation to offer
advice about WRS  benefits to enployees of the
District.

Id. at 92.

1141 Kierstyn also argued that weven if the benefits
specialist were under no mnisterial duty to provide the
disability information, his choosing to do so created a
mnisterial duty to provide correct information. Id. at 92-93.

The court acknow edged several cases that held that once public
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officers choose in their discretion to act, they are bound by a
mnisterial duty to act in a certain manner. The court
t hereafter distinguished these cases fromthe Kierstyn facts.

1142 The present case is different from Kierstyn.
Accepting WIllow Creek's allegations of fact as true, WIIow
Creek telephoned the La Cosse County Zoning and Land
Information O fice to ask specifically whether it could operate
a gane bird farm in the Town of Shel by. The Zoning Ofice is
the nost authoritative source of information about zoning in La
Crosse County. There is no higher authority. The office exists
to adm nister the county zoning ordinance on a daily basis. | t
has a duty to answer questions about and neke determ nations
under the zoning ordinance. It does nuch nore than offer
advice. The office gave its approval to WIllow Creek to operate
a gane bird farm

1143 The zoni ng or di nance was ei t her anbi guous or
unanbi guous. If we assune the zoning ordinance was clear and
unanbi guous and that it did not permt a gane bird farm to
operate on |and zoned Exclusive Agricultural, zoning officials
had a mnisterial duty to inform Wllow Creek that it could not
operate a ganme bird farmon its property without first obtaining
a zoning change. Instead, the authoritative interpreters of the
ordi nance gave their approval for the ganme bird farm and wat ched
the farm develop and operate, knowng that WIlow Creek was
relying on their representation of approval. Twenty nont hs

| ater they decided to enforce the ordi nance.
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144 If we assune the zoning ordinance was anbi guous,
County officials should not have answered WIIlow Creek's zoning
inquiries as they did. They could have asked that WIIlow Creek
put its question in witing. They could have asked for nore
information or nore tine. They could have raised doubts and
deni ed approval, or raised doubts and suggested a zoning change.

| nstead, they gave approval. Wen these County officials |later
| earned of opposition to the farm as confirnmed by Gary W ckus,
they could have taken a second |ook at the zoning issue and
warned WIllow Creek of a potential problem | nstead, they did
not hi ng. For nonths and nonths, they did not take any steps to
address the issue. Twenty nonths after being consulted, nine
nmonths after the game bird farm had opened, and six nonths after
WIllow Creek had cone to the County again to discuss building an
office, the zoning officials suggested that WIlow Creek seek a
zoni ng change. Al though County zoning officials at first
of fered encouragenent, they ultimtely opposed the change.

1145 One m ght argue that La Crosse County zoning officials
had the discretion in 1993 to interpret the ordinance any way
t hey wanted. Once they made their decision, however, the
officials were not free to reverse their position and attenpt to
enforce an ordinance they had earlier informed WIlow Creek was
not a problem particularly after waiting so |ong. The real
world cannot function if citizens are not able to rely on the
i ndi vidualized decisions of authoritative governnent officials
If authoritative governnent officials are free to nmake

deci sions upon which individuals are expected to rely and then
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are permtted to disregard those individualized decisions, at
any tine, Wi t hout consequence to thenselves or their
governnments, there wll be no confidence in our governnental
institutions and no stability in our econony or the |aw.

1146 Jeffrey Brudos was the elected chairman of the Town of
Shel by. He was the person to whom the County referred WII ow
Creek for reaction. Told of WIlow Creek's plans, Brudos
presented no objections and said a zoning change was not
necessary. Many nonths Jlater he repeated that view
Subsequently, Brudos altered his position and worked to prevent
any zoning change, including the adoption of reasonable
conditions that would allow WI|low Creek to operate.

1147 Town of Shelby officials reassessed the WIIlow Creek
property so that additional taxes could be collected, based upon
i nprovenents inplicitly approved by Shelby's town chairman. The
record does not reveal any building permts, but given the
extent of construction, well repair, and electrical work, the
town may have issued building permts to authorize the
i nprovenents it |ater assessed and taxed.

1148 Chai rman Brudos had the ability to deliver what he had
prom sed. He not only failed to deliver but also failed to
mtigate the harsh effect of his change in position. He waged a
canpaign to obstruct the zoning change he once asserted was not
necessary. It would be difficult to argue that Brudos was not
acting in an official capacity when he informed WIIlow Creek
that a zoning change was not needed. But if he were acting

outside his official capacity, he would not enjoy governnental
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i mmunity. The circuit court did not decide whether Chairman
Brudos was acting in his official capacity when he spoke to
W1 ow Creek.

1249 In ny view, WIllow Creek's allegations state a claim

that County zoning officials and the Shelby Town Chairnman

breached mnisterial duties. A breach of mnisterial duty is
not inmmne from suit wunder Ws. Stat. 8§ 893.80(4). Because
WIllow Creek presented a valid claimin tort, its suit should

not have been di sm ssed.
SPECI AL RELATI ONSHI P
1150 There are several theories of municipal liability.

MQillin's The Law of Minicipal Corporations (3rd ed. 1993),

8§ 53.04.25, discusses the "public duty rule and the special

rel ati onship exception.” MQillin states:

The public duty rul e provi des t hat where a
muni cipality has a duty to the general public, as
opposed to a particular individual, breach of that
duty does not result in tort liability. The rule
protects nunicipalities fromliability for failure to
adequately enforce general |aws and regul ations, which
were intended to benefit the community as a whole
(enphasi s added).

151 This court rejected the "public duty rule"” in Coffey
v. Cty of MIlwaukee, 74 Ws. 2d 526, 536-37, 247 N W2d 132

(1976), because it was too narrow. The court explained that
when Holytz abrogated the immunity for |ocal governnent torts,
it effected a broad abrogation, not a narrow abrogation that

applied only to persons with whom the |ocal governnent was in

privity.
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1152 Nonetheless, MQillin's description of the special
rel ati onship exception to the public duty rule is useful because
it is eerily descriptive of the factors at play in this case.

McQuillin states:

The public duty rule does not protect a nunicipality
where there was a "special relationship”" between a
public official and a particular individual that gave
rise to a duty to that individual separate from the
official's duty to the general public. . . . Special
duties can be grounded in reliance, dependence, or the
creation by the public entity of a known risk. Courts
have identified a variety of criteria which help
identify a special relationshinp. These criteria
include the follow ng: direct contact Dbetween
muni ci pal agents and the plaintiff; an assunption by
the municipality, through prom ses or actions, of an
affirmative duty to act on the plaintiff's behalf;
knowl edge by the nunicipal agent that inaction could
lead to harm the plaintiff's justifiable reliance on
the nunicipal agent, occurrence of the injury while
the plaintiff is under the direct control of nunicipal
agents, nunicipal action that increases the risk of
harm and the existence of a statute that inposes a
duty to a narrow class of individuals rather than to
the public at |arge.

Id. at 166.

153 In this case, there was a "special relationship"
between WIlow Creek and both the County zoning officials and
the Shelby Town Chairman. Wllow Creek went to these
authorities to ask a specific question related to their core
duti es. They gave WIlow Creek an answer. They knew that
Wllow Creek would rely on their representations and that
reliance could lead to economic harm if their representations

were Ww ong. Wllow Creek's officers assert unequivocally that
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t hey woul d not have made the investnent they did if they had not
had of ficial approval.

154 This court should adopt a "special relationship” rule
for situations in which governnment actions or inactions do not
constitute mnisterial duties per se but the devel opnent of a
"special relationship" has created a duty to perform in a
speci fi c manner.

ESTOPPEL

1155 WIllow Creek also had a claimin equitable estoppel.

1156 Justice Bablitch dissented in the Kierstyn case, 228
Ws. 2d at 100-105, asserting that "if a public officer or
enpl oyee chooses, in his or her discretion, to undertake a task,
he or she may have a mnisterial duty to carry out that task in
accord with given rules or statutes." 1d. at 101. He cited

Chart v. Dvorak, 57 Ws. 2d 92, 100-01, 203 N.wW2d 673 (1973)

(relying on Firkus v. Ronbal ski, 25 Ws. 2d 352, 130 N.W2d 835
(1964)) .

1157 In Firkus, an injured driver sued a nunicipality for
failing to restore a stop sign at an intersection after the
muni ci pality learned that the sign had been renoved by vandals.
The circuit court ruled that the towmn "was charged with the
duty of maintaining the stop signs so as to avoid a trap for
nmotorists." 25 Ws. 2d at 358. This court upheld the circuit

court, observing that:
The town had no affirmative duty to erect the sign in

the first instance, but having done so it was
i ncunbent upon it to properly maintain the sign as a
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safety precaution to the traveling public which has a
right torely on its presence.

The potentiality of a dangerous situation is greatly
increased by the failure to maintain warnings upon

whi ch the public has conme to rely. It is the creation
of the right of reliance and its protection which is
the basis of the duty. This is not wunlike the
doctrine of equitable estoppel in the field of
contracts (enphasis added).

Id. at 358-59.

1158 The nmmjority concedes that nunicipalities are not
whol ly immune from the doctrine of equitable estoppel. Mjority

op. at 949, citing Gty of MIlwaukee v. M| waukee County, 27

Ws. 2d 53, 66, 133 N.W2d 393 (1965).2% Yet, the circuit court
here ruled otherwise, saying that Ws. Stat. § 893.80(4)
"provides i mmunity to muni ci pal gover nnent s for their

"discretionary' actions relating to all causes of action,

2 In Gty of MIlwaukee v. MI|waukee County, 27 Ws. 2d 53,
66, 133 N.W2d 393 (1965), the court said: "In Wsconsin a
muni ci pal body is not immune from the application of the
doctrine of estoppel and it makes no difference whether the
activities are governnmental . . . or proprietary.” The court
relied on Lang v. Cunberland, 18 Ws. 2d 157, 118 N W2d 114
(1962); Park Bldg. Corp. v. Industrial Comin, 9 Ws. 2d 78, 100
N.W2d 571 (1960); M Iwaukee County v. Badger Chair & Furniture
Co., 223 Ws. 118, 269 N W 659 (1936); Eau Caire Dells
| nprovenent Co. v. Eau Claire, 172 Ws. 240, 179 N W2 (1920);
St. CGoix County v. Wbster, 111 Ws. 270, 87 N.W 302 (1911).
See also Fritsch v. St. Croix Cent. Sch. Dist. 183 Ws. 2d 336,
515 NW2d 328 (C. App. 1994); State v. Gty of Geen Bay, 96
Ws. 2d 195, 200-202, 291 N W2d 508 (1980); Village of
McFarland v. Town of Dunn, 82 Ws. 2d 469, 263 N W2d 167
(1978); Ganis v. Mlrose-Mndoro Jt. Sch .Dist., 78 Ws. 2d
569, 254 N.W2d 730 (1977); Harte v. Eagle R ver, 45 Ws. 2d
513, 173 N.W2d 683 (1970); Galewski v. Noe, 266 Ws. 7, 62
N.W2d 703 (1954); Libby, MNeill & Libby v. Departnent of
Taxation, 260 Ws. 551, 51 N.W2d 796 (1952); WMarathon County v.
I ndustrial Commin, 225 Ws. 514, 272 NW 437 (1937).
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including . . . estoppel claims."?® The circuit court cited
Johnson and \Waukesha as authority. The court of appeals never
addressed the estoppel issue.?’

1159 This court cannot now assert that |ocal governnents
are not wholly imune from estoppel clains wthout repudiating
or at least explaining the Johnson case. The majority skips
over this inconsistency, stating that it is well established
that "erroneous acts or representations of nunicipal officers do

not afford a basis to estop a nunicipality from enforcing zoning

ordi nances enacted pursuant to the police power."™ Mjority op
at 49.
1160 This statenent has a history. In 1963, Justice Ceorge

Currie wote a concurring opinion in Schober v. MIwaukee, 18

Ws. 2d 591, 598, 119 N.W2d 316 (1963), in which he stated: "A
muni cipality should not be precluded by the acts of any
muni ci pal officers from enforcing any ordi nance enacted pursuant
to the police power for the pronotion of the general welfare.”

During the next term Currie becane the chief justice. I n

M | waukee v. M | waukee Anusenent, Inc., 22 Ws. 2d 240, 253, 125

N. W2d 625 (1964), he wote that, "Estoppel will not |ie against
a nmunicipality so as to bar it from enforcing an ordinance

enacted pursuant to the police power," citing his concurring

® This is directly contrary to Fritsch v. St. Coix Cent.
Sch. Dist., 183 Ws. 2d 336, 344, 515 N W2d 328 (Ct. App.
1994) .

2 Wllow Creek v. Town of Shel by, 224 Ws. 2d at 285.
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opinion in Schober. Two years later in MI|waukee v. Leavitt, 31

Ws. 2d 72, 76-77, 142 N.W2d 169 (1966), he reiterated that:

VWhile nunicipal and other governnent wunits are not
wholly immune from application of the doctrine of
equitable estoppel, this court is firmy commtted to
the principle that "estoppel wll not l|lie against a
municipality so as to bar it from enforcing an
ordi nance enacted pursuant to the police power."

The principal authorities cited were Justice Currie's opinion in

M | waukee Amusenent and his concurrence in Schober.

161 In Town of Richnond v. Mirdock, 70 Ws. 2d 642, 653-

54, 235 N.W2d 497 (1975), the Currie |anguage was quoted again
in the text and in a footnote. But this citation cane al nost as
an afterthought. The <case involved the operation of a
comercial enterprise known as Kentwood Farm on |and zoned
agricultural. The commercial enterprise was devel oped after a
conprehensive zoning ordinance had been enacted. After an
evidentiary hearing, the circuit court issued an injunction to
stop the operation. It rejected an estoppel claim by the
defendant that the defendant had been told by the town board
that "nothing in the ordinance" prohibited the planned use of
the land. The circuit court noted that there was nothing in the
town board mnutes to support the defendant's contention. The
court specifically found that the evidence did not support the

contention that such a statenent was made by the town board
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The defendant did not prove the facts necessary for estoppel
The circuit court decided the estoppel issue on the nerits.?

1162 In Snyder v. \Waukesha County Zoning Board, 74 Ws. 2d

468, 247 N.W2d 98 (1976), this court was asked to approve a use
variance for a porch after the variance had been denied by the
Waukesha County Zoning Board and the circuit court. Anmong hi s
argunments, Snyder contended that he obtained a building permt
for an addition to his house. A year later he decided to
include a porch, which was not authorized by the permt. A
buil ding inspector told him to go ahead with construction and
the inspector would take care of getting the permt. 1In a later
di scussion, the inspector had "an honest m sunderstanding” as to
how cl ose the porch would be to the lot line, and so he again
gave Snyder and his builder approval to go ahead. Snyder
contended that he net the criteria for a variance because he did
not hinself create the hardship that pronpted him to seek
relief. He argued that the building inspector had created the
har dshi p. The court replied that, "To allow this contention
woul d constitute estoppel of the nunicipality fromenforcing its

zoni ng ordinance." 1d. at 476.

The rule of law in this state is clear that no such
estoppel nmay arise against a mnunicipality for the
unaut hori zed acts of its officers. Town of Richnond
v. Mirdock . . . M | waukee v. Leavitt. . . . Even
if the inspector issued a building permt, such a

8 The facts of the case show that Shawano County nade
extensive efforts to permt Kentwood Farm to operate with a
conditional use permt. The circuit court found that Mirdock
vi ol ated the conditions.
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permt would have been void as issued for the
structure whi ch IS f or bi dden by t he
ordinance. . . . [T]he nere statenents or assurances
of the building inspector cannot confer such a right.

The appellant is charged with know edge of the zoning
or di nance.

Id. at 476-77. Significantly, the court inserted the phrase
"unaut hori zed acts" of its officers into its test. It also
stated that Snyder was charged with know edge of the zoning
or di nance.

1163 Here, the La Crosse County zoning officials were fully
authorized to interpret the zoning ordinance. They made
statenents to WIllow Creek, but they also nust have had interna
di scussions as they |earned of opposition to the gane bird farm
and as tinme passed. Still, they did nothing. Wl low Creek
cannot be expected to have had nore know edge of the ordinance
than the experts who adm ni stered the ordi nance.

1164 Both the zoning officials and the town chairman my
testify that they never said or did what is alleged, or that
t hey had an honest m sunderstanding of what WIllow Creek had in
mnd. But that possibility is of no consequence on a notion for
summary judgnent where WIlow Creek alleged that these officials
under st ood what they were doing. ?°

1165 In ny view, if WIllow Creek is able to prove its

all egations, it should be able to estop the County from

29 Apparently the nmjority court does not consider ful
knowl edge of the WIlow Creek situation by local officials as a
rel evant factor in estoppel.
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enforcing the zoning ordinance. See Russell Dairy Stores v.

Chi ppewa Falls, 272 Ws. 138, 74 N.wW2d 759 (1956).%

1166 An estoppel is a rule of substantive Ilaw that
precludes a party from taking a particular legal position
because of sone inpedinment or bar recognized by the law 3 ne
exanple is equitable estoppel. Equi tabl e estoppel requires
action or nonaction by one party that induces reliance by

another party to the other party's detriment.3® The reliance may

30 The majority attenpts to distinguish Russell Dairy Stores
v. Chippewa Falls, 272 Ws. 138, 74 N W2d 759 (1956), from the
present case. First, the majority argues that the 1952 case was
decided "prior to the formulation of the present inmmunity
statute, Ws. Stat. 8§ 893.80(4). The concept of imunity as a

defense was not inplicated in the case." Myjority op. at 954.
The bulk of this dissent is devoted to rebutting the prem se of
this argunent. Second, the mgjority argues that Russell Dairy

Stores is grounded on the distinction between the erroneous acts
of the nmunicipality and the erroneous acts of the municipality's
subordi nate officers. Majority op. at 1955- 56. Thi s
distinction is unpersuasive in the present case. The | ocal
officials here were the officials operating the zoning office
and the Town Chairman acting in his official capacity. Finally,
the majority argues that the permt in Russell Dairy Stores did
not violate any law but in WIllow Creek's case, "there is an
asserted violation of the County zoning ordinance." Majority
op. at 957. To date, WIllow Creek has not been found in
violation of the County zoning ordi nance.

3. W Page Keeton et al., Prosser and Keeton on the Law of
Torts § 105, 733 (5th ed. 1984).

32 Kohl enberg v. Anerican Plumbing Supply Co., 82 Ws. 2d
384, 396, 263 N.W2d 496 (1978); Chicago & Northwestern Transp.
Co. v. Thoreson Food Products, Inc., 71 Ws. 2d 143, 153, 238
N. W2d 69 (1976).
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3 and the reliance nust be

play out in action or nonaction,?
reasonabl e and justifiable. 3®

1167 Equitabl e estoppel is not as readily avail abl e agai nst
a governmental unit as it is against a private party.3 It is,
t hough, available as a defense against the governnent "if the
government's conduct would work a serious injustice and if the
public's interest would not be unduly harnmed by the inposition

" Hence, to secure equitable estoppel against the

of estoppel."?
government, a person nust show, by clear and convincing
evidence, that three facts are present: (1) action or nonaction
whi ch has induced, (2) reliance by a person, and (3) to the
person's detrinent. Thereafter, the person nust persuade the
court to determine that the injustice that mght be caused if
the estoppel is not applied outweighs the public interests at
stake if the estoppel is applied.

168 This discussion is acadenic if WIIlow Creek and others

simlarly situated may never bring a suit for equitable estoppel

agai nst a local governnment under Ws. Stat. 8§ 893.80(4), as the

33 Kohl enberg, 82 Ws. 2d at 396.

34 Chicago & Northwestern, 71 Ws. 2d at 154.

35 Matter of Alexander's Estate, 75 Ws. 2d 168, 183-84, 248
N. W 2d 475 (1977).

3% Beane v. City of Sturgeon Bay, 112 Ws. 2d 609, 620, 334
N.W2d 235 (1983); Ryan v. Departnent of Revenue, 68 Ws. 2d
467, 470, 228 N.W2d 357 (1975).

3" Beane, 112 Ws. 2d at 620 (citing Department of Revenue
v. Mebius Printing Co., 89 Ws. 2d 610, 638, 279 N w2d 213
(1979)).
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circuit court determ ned. Because the circuit court decision
was wong, there nust be fact finding so that the circuit court

can attenpt to strike the balance described in Departnent of

Revenue v. Moebius Printing Co., 89 Ws. 2d 610, 638, 279 N W 2d

213 (1979). That would require a remand in this case.

169 In a future hearing, WIllow Creek mght try to estop a
forfeiture action, wusing estoppel alnost |ike an entrapnent
defense, or it mght try to estop a county injunction on

equi tabl e grounds. See Forest County v. Goode, 219 Ws. 2d 654,

579 NW2d 715 (1998). WIllow Creek mght also attenpt to estop
the local governnent from claimng statutory defenses in a
traditional tort suit for damages.

170 This dissent does not seek to determne the ultimte
outcone of this dispute. Local officials may win their case on
the facts.

1171 What | ocal officials may not do is engage in a |engthy
course of conduct that induces reasonable reliance and causes
great detrinent, and then expect to wash their hands and wal k
away w thout consequence. Because the mmjority Dbelieves
ot herw se, | dissent.

172 1 am authorized to state that JUSTICE WLLIAM A
BABLI TCH and JUSTICE N PATRICK CROOKS join this dissenting

opi ni on.
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